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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  906 
[Docket  No.  FV96-0O6-2] 

Oranges  and  Grapefruit  Grown  in  the 
Lower  Rio  Grande  Valley  in  Texas; 
Change  in  Reporting  Requirements 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Correction  of  final  rule. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  published  on 
December  4, 1996  (FR  Doc.  96-30859). 
The  document  concerned  reporting 
requirements  for  Texas  oranges  and 
grapefruit. 

EFFECTIVE  DATE:  December  5, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Belinda  G.  Garza,  McAllen  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  1313  E.  Hackberry, 
McAllen,  Texas  78501;  telephone:  (210) 
682-2833,  Fax  #  (210)  682-5942. 

SUPPLEMENTARY  INFORMATION: 
Background 

As  published,  the  final  rule  contains 
errors  that  may  be  confusing  and  are  in 
need  of  clarification. 

List  of  Subjects  in  7  CFR  Part  906 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  7  CFR  part  906  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  906— ORANGES  AND 
GRAPEFRUIT  GROWN  IN  THE  LOWER 
RIO  GRANDE  VALLEY  IN  TEXAS 

T.  The  authority  citation  for  7  CFR 
part  906  continues  to  read  as  follows: 
Auhority:  7  U.S.C.  601-674. 


$906,151  [Corrected] 

2.  In  §  906.151  paragraph  (c)  in  the 
fourth  sentence  the  words  “green”  and 
“blue”  are  revised  to  read  “white”  and 
“canary”  respectively. 

Dated:  January  16, 1997. 

Robert  C.  Keeney, 

Director,  Fruit  and  Vegetable  Division. 

(FR  Doc.  97-1673  Filed  1-23-97;  8:45  am) 

BILLING  CODE  3410-02-M 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  203 

[Regulation  C;  Docket  No.  R-0951] 

Home  Mortgage  Disclosure 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Interim  rule. 

SUMMARY:  The  Board  is  publishing  an 
interim  rule  that  amends  Regulation  C 
(Home  Mortgage  Disclosure).  The 
amendment  increases  the  asset-size 
exemption  threshold  for  depository 
institutions  from  $10  million  to  $28 
million. 

DATES:  Effective  date:  February  1, 1997. 

Applicability  date:  This  rule  applies 
to  all  data  collection  in  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Manley  Williams,  Staff  Attorney, 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  at  (202)  452- 
3667;  for  the  hearing  impaired  only, 
Dorothea  Thompson, 
Telecommunications  Device  for  the 
Deaf,  at  (202)  452-3544. 

SUPPLEMENTARY  INFORMATION: 
Amendments  to  the  Home  Mortgage 
Disclosure  Act  (HMDA)  contained  in  the 
Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act  of  1996  (Pub. 
^L.  104-208, 110  Stat.  3009)  increased 
the  asset-size  exemption  threshold  for 
depository  institutions,  which  in  the 
past  were  exempt  from  HMDA  if  they 
had  assets  of  $10  million  or  less.  The 
amendments  adjust  the  $10  million 
figure  based  on  the  percentage  by  which 
the  Consumer  Price  Index  for  Urban 
Wage  Earners  and  Clerical  Workers 
(CPIW)  for  1996  exceeds  the  CPIW  for 
1975 — rounded  to  the  nearest  million. 
The  new  threshold  is  $28  million.  Thus 
depository  institutions  with  assets  of 
$28  million  or  less  as  of  December  31, 


1996,  are  exempt  from  data  collection  in 

1997. 

In  December,  the  Board  published 
proposed  amendments  to  Regulation  C 
(61  FR  68168,  December  27, 1996)  to 
implement  the  new  exemption 
threshold  for  depository  institutions  and 
other  statutory  changes.  The  comment 
period  for  those  amendments  ends 
February  25, 1997. 

The  Board  is  publishing  an  interim 
rule  with  respect  to  the  new  threshold, 
which  is  applicable  as  of  January  1, 

1997,  so  that  institutions  that  are  no 
longer  covered  can  avoid  collecting  data 
unnecessarily.  The  Board  expects  to 
publish  a  final  rule  in  March  that  will 
also  address  changes  to  the  threshold  in 
future  years. 

Regulatory  Flexibility  Analysis 

This  interim  rule  reduces  the  burden 
on  small  entities  by  increasing  the 
exemption  threshold  for  depository 
institutions.  A  final  regulatory 
flexibility  analysis  of  the  final  rule  will 
be  prepared  after  consideration  of 
comments  received  during  the  comment 
period. 

Paperwork  Reduction  Act  Analysis 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 

5  CFR  1320  Appendix  A.l),  the  Board 
reviewed  the  interim  rule  under  the 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget.  No 
collection  of  information  pursuant  to 
the  Paperwork  Reduction  Act  is 
contained  in  the  interim  rule. 

List  of  Subjects  in  12  CFR  Part  203 

Banks,  Banking,  Consumer  protection. 
Federal  Reserve  System,  Mortgages, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  203  as  follows: 

PART  203— HOME  MORTGAGE 
DISCLOSURE  (REGULATION  C) 

1.  The  authority  citation  for  part  203 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  2801-2810. 

§203.3  [Amended] 

2.  In  section  203.3,  paragraph  (a)(l)(ii) 
is  amended  by  revising  the  figure  “$10 
million”  to  read  “$28  million”. 
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Appendix  A  to  Part  203  [Amended] 

3.  Appendix  A  to  Part  203  is  amended 
as  follows: 

a.  Paragraph  I.A.l.  is  amended  by 
revising  the  figure  “$10  million”  to  read 
“$28  million”;  and 

b.  The  undesignated  paragraph 
EXAMPLE  at  the  end  of  paragraph  I.A. 
is  amended  by  revising  the  figure  “$10 
million”  to  read  “$28  million”. 

Suppiement  I  to  Part  203  [Amended] 

4.  In  Supplement  I  to  Part  203,  under 
Section  203.3 — Exempt  Institutions, 
under  3(a)  Exemption  based  on  location, 
asset  size,  or  number  of  home-purchase 
loans,  the  second  sentence  of  paragraph 
1.,  General  is  amended  by  revising  the 
figure  “$10  million”  to  read  “$28 
million”. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  January  16, 1997. 
William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  97-1670  Filed  1-23-97;  8:45  am] 
BILLING  CODE  6210-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  71 

[Airspace  Docket  No.  96-ASO-23] 

Establishment  of  Class  E2  Airspace; 
Somerset,  KY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes 
Class  E2  airspace  at  Somerset,  KY,  for 
the  Somerset-Pulaski  County-J.T. 

Wilson  Field  Airport.  An  automated 
weather  observing  system  has  been 
-  installed  at  the  airport,  which  transmits 
the  required  weather  observations 
continuously  to  Indianapolis  Center,  the 
controlling  facility  for  the  airport. 
Therefore,  the  airport  now  meets  the 
criteria  for  Class  E2  surface  area 
airspace. 

EFFECTIVE  DATE:  0901  UTC,  March  27, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Benny  L.  McGlamery,  Operations 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5570. 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  21, 1996,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 


Part  71)  by  establishing  Class  E2 
airspace  at  Somerset,  KY  (61  FR  59206). 
This  action  will  provide  adequate  Class 
E  airspace  for  IFR  operations  at 
Somerset-Pulaski  County-J.T.  Wilson 
Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport  are  published  in  Paragraph  6002 
of  FAA  Order  7400.9D  dated  September 
4, 1996,  and  effective  September  16, 
1996.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E2  airspace  at 
Somerset,  KY.  An  automated  weather 
observing  system  has  been  installed  at 
the  Somerset-Pulaski  County-J.T. 

Wilson  Airport.  This  system  transmits 
the  required  weather  observations 
continuously  to  the  Indianapolis  Air 
Route  Traffic  Control  Center,  which  is 
the  controlling  facility  for  the  airport. 
Therefore,  the  airport  now  meets  the 
criteria  for  Class  E2  surface  area 
airspace. 

Tne  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are  * 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g);  40103,  40113. 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16,  1996,  is  amended  as 
follows: 

Paragraph  6002  Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 
***** 

ASO  KY  E2  Somerset,  KY  [New] 

Somerset-Pulaski  County-J.T.  Wilson  Field 
Airport,  KY 

(Lat.  37°03'17"  N,  long.  84°36'52"  W) 
Bowling  Green  VORTAC 
(Lat.  36°55'43"  N,  long.  86°26'36"  W) 
Within  a  4-mile  radius  of  Somerset-Pulaski 
County-J.T.  Wilson  Field  Airport. 
***** 

Issued  in  College  Park,  Georgia,  on  January 
14, 1997. 

Wade  T.  Carpenter, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

(FR  Doc.  97-1782  Filed  1-23-97;  8:45  am] 

BILLING  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  96-AAL-25] 

Establishment  of  Class  E  Airspace; 
Point  Lay  Long  Range  Radar  Site 
(LRRS),  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 


SUMMARY:  This  action  establishes  Class 
E  airspace  at  Point  Lay  LRRS,  AK.  The 
development  of  non-directional  beacon 
(NDB)  and  Global  Positioning  System 
(GPS)  instrument  approaches  to  runway 
(RWY)  05  at  Point  Lay  LRRS,  AK,  has 
made  this  action  necessary.  The 
intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Point  Lay  LRRS  Airport,  AK. 

EFFECTIVE  DATE:  0901  UTC,  March  27, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  van  Haastert,  System 
Management  Branch,  AAL-538,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5863. 
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SUPPLEMENTARY  INFORMATION: 

History 

On  October  16, 1996,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  Airspace  at  Point  Lay  LRRS  was 
published  in  the  Federal  Register  (61 
FR  63878).  The  development  of  GPS  and 
NDB  instrument  approach  procedures  to 
RWY  05  at  Point  Lay  LRRS,  AK,  have 
made  this  action  necessary. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposals  were 
received,  thus  the  rule  is  adopted  as 
written. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  The  Class  E  airspace  areas 
designated  as  700/1200  foot  transition 
areas  are  published  in  paragraph  6005  of 
FAA  Order  7400.9D,  dated  September  4, 
1996,  and  effective  September  16, 1996. 
Paragraph  6005  is  incorporated  by 
reference  in  14  CFR  71.1  (61  FR  48403; 
September  13, 1996).  The  Class  E 
airspace  designations  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace 
located  at  Point  Lay  LRRS,  AK,  to 
provide  controlled  airspace  extending 
upward  from  700  feet  AGL  for  aircraft 
executing  instrument  landing  and 
departing  procedures. 

The  Federal  Aviation  Administration 
has  determined  that  this  proposed 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
“significant  regulator}’  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120; 
E.0. 10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

***** 

Paragraph  6005  Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 
***** 

AAL  AK  E5  Point  Lay  LRRS,  AK  [New] 

Point  Lay  LRRS  Airport,  AK 
(Lat.  69°43'43"  N,  long.  163°01'02"  W) 
Point  Lay  NDB 

(Lat.  69°44'04"  N,  long.  163°00'49"  W) 
YAZGA  Waypoint 

(Lat.  69°14'27"  N,  long.  159°47'56"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Point  Lay  LRRS  Airport;  and 
that  airspace  extending  upward  from  the 
1,200  feet  above  the  surface  within  5  miles 
north  and  6  miles  south  of  the  248°  bearing 
from  the  Point  Lay  NDB  extending  from  the 
6.5-mile  radius  to  17  miles  southwest,  and  4 
miles  either  side  of  a  line  from  Point  Lav 
NDB  to  YAZGA  Waypoint. 
***** 

Issued  in  Anchorage,  AK,  on  January  15, 
1997. 

Willis  C.  Nelson, 

Manager,  Air  Traffic  Division,  Alaskan 
Region. 

[FR  Doc.  97-1772  Filed  1-23-97;  8:45  am) 

BILLING  CODE  4910-13-P 


14  CFR  Part  71 

[Airspace  Docket  No.  96-AAL-24] 

Establishment  of  Class  E  Airspace; 
Klawock,  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Klawock  Airport,  AK.  The 
development  of  non-directional  beacon 
(NDB)  and  Global  Positioning  System 
(GPS)  instrument  approaches  to  runway 


(RWY)  1  at  Klawock,  AK,  have  made 
this  action  necessary.  The  intended 
effect  of  this  action  is  to  provide 
adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Klawock  Airport,  AK. 

EFFECTIVE  DATE:  0901  UTC,  March  27, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  van  Haastert,  System 
Management  Branch,  AAL-538,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5863. 

SUPPLEMENTARY  INFORMATION: 

History 

On  October  16, 1996,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  at  Klawock  was 
published  in  the  Federal  Register  (61 
FR  53887).  The  development  of  NDB 
and  GPS  instrument  approach 
procedures  to  RWY  1  at  Klawock 
Airport,  AK,  have  made  this  action 
necessary. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposals  were 
received,  thus  the  rule  is  adopted  as 
written. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  The  Class  E  airspace  areas 
designated  as  700/1200-foot  transition 
areas  are  published  in  paragraph  6005  of 
FAA  Order  7400.9D,  dated  September  4, 
1996,  and  effective  September  16, 1996. 
Paragraph  6005  is  incorporated  by 
reference  in  14  CFR  71.1  (61  FR  48403; 
September  13, 1996).  The  Class  E 
airspace  designations  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace 
located  at  Klawock,  AK,  to  provide 
controlled  airspace  extending  upward 
from  700  feet  AGL  for  aircraft  executing 
instrument  landing  and  departing 
procedures. 

The  Federal  Aviation  Administration 
has  determined  that  these  proposed 
regulations  only  involve  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
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Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120; 
E.O.  10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

***** 

Paragraph  6005  Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 

***** 

AAL  AK  E5  Klawock,  AK  [New] 

Klawock  Airport,  AK 
(Lat.  55°34'45"  N,  long.  133°04'36"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Klawock  Airport;  and  that 
airspace  extending  upward  from  the  1,200 
feet  above  the  surface  within  6.5  miles 
northwest  and  8  miles  southeast  of  the  039° 
bearing  from  the  airport  extending  from  the 
airport  to  6.5  miles  northeast  of  the  airport 
and  within  6.5  miles  northwest  and  8  miles 
southeast  of  the  219°  bearing  from  the  airport 
extending  from  the  airport  to  25  miles 
southwest  of  the  airport. 
***** 

Issued  in  Anchorage,  AK,  on  January  15, 
1997. 

Willis  C.  Nelson, 

Manager,  Air  Traffic  Division,  Alaskan 
Region. 

[FR  Doc.  97-1771  Filed  1-23-97;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  96-AAL-23] 

Revision  of  Class  E  Airspace; 
Savoonga,  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  revises  Class  E 
airspace  at  Savoonga  Airport,  AK.  The 
development  of  a  Global  Positioning 
System  (GPS)  instrument  approach  to 
runway  (RWY)  5  at  Savoonga,  AK,  has 
made  this  action  necessary.  The 
intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Savoonga  Airport,  AK. 

EFFECTIVE  DATE:  0901  UTC,  March  27, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  van  Haastert,  System 
Management  Branch,  AAL-538,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5863. 

SUPPLEMENTARY  INFORMATION: 

History 

On  October  16, 1998,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  at  Savoonga  was 
published  in  the  Federal  Register  (61 
FR  53876).  The  development  of  a  GPS 
instrument  approach  procedure  to  RWY 
5  at  Savoonga  Airport,  AK,  has  made 
this  action  necessary. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposals  were 
received.  However,  the  proposal  was 
published  without  the  exclusion  of  the 
Gambell  Class  E  airspace.  The  last 
portion  of  the  airspace  description  has 
been  corrected  to  read:  ‘‘and  10  miles 
north  and  10  miles  south  of  the  110° 
bearing  from  the  Gambell  NDB/DME 
extending  from  12  miles  southeast  of  the 
Gambell  NDB/DME  to  33  miles 
southeast  of  the  Gambell  NDB/DME, 
excluding  that  airspace  within  Gambell, 
AK,  Class  E  airspace  area.”  The  Federal 
Aviation  Administration  has 
determined  that  these  changes  are 
editorial  in  nature  and  will  not  increase 
the  scope  of  this  rule.  Except  for  the 
non-substantive  changes  just  discussed, 
the  rule  is  adopted  as  written. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  The  Class  E  airspace  areas 
designated  as  700/1200  foot  transition 


areas  are  published  in  paragraph  6005  of 
FAA  Order  7400.9D,  dated  September  4, 
1996,  and  effective  September  16, 1996. 
Paragraph  6005  is  incorporated  by 
reference  in  14  CFR  71.1  (61  FR  48403; 
September  13, 1996).  The  Class  E 
airspace  designations  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace 
located  at  Savoonga,  AK,  to  provide 
controlled  airspace  extending  upward 
from  700  feet  AGL  for  aircraft  executing 
instrument  landing  and  departing 
procedures. 

The  Federal  Aviation  Administration 
has  determined  that  this  proposed 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71 — [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120; 
E.O.  10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

***** 
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Paragraph  6005  Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 

***** 

AAL  AK  E5  Savoonga,  AK  [Revised] 

Savoonga  Airport,  AK 
(Lat.  63°41'11"  N,  long.  170°29'33"  W) 
Kukuliak  VOR/DME 
(Lat.  63°41'32"  N,  long.  170°28'12"  W) 
Gambell  NDB/DME 
(Lat.  63°46'55"  N,  long.  171°44'12"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  the  Savoonga  Airport  and  within  3 
miles  each  side  of  the  059°  radial  of  the 
Kululiak  VOR/DME  extending  from  the  6.4- 
mile  radius  to  14.3  miles  from  the  airport; 
and  that  airspace  extending  upward  from 
1,200  feet  above  the  surface  within  15  miles 
of  the  airport  extending  clockwise  from  the 
Kukuliak  VOR/DME  298°  radial  to  the  023° 
radial  of  the  VOR/DME,  and  within  20  miles 
of  the  airport  extending  clockwise  from  the 
Kukuliak  VOR/DME  023°  radial  to  the  059° 
radial  of  the  VOR/DME,  and  4  miles  each 
side  of  the  110°  bearing  from  the  Gambell 
NDB/DME  extending  from  the  NDB/DME  to 
12  miles  southeast  of  the  Gambell  NDB/DME, 
and  10  miles  north  and  10  miles  south  of  the 
110°  bearing  from  the  Gambell  NDB/DME 
extending  from  12  miles  southeast  of  the 
Gambell  NDB/DME  to  33  miles  southeast  of 
the  Gambell  NDB/DME,  excluding  that 
airspace  within  Gambell,  AK,  Class  E 
airspace  area. 

***** 

Issued  in  Anchorage,  AK,  on  January  15, 
1997. 

Willis  C.  Nelson, 

Manager,  Air  Traffic  Division,  Alaskan 
Region. 

[FR  Doc.  97-1770  Filed  1-23-97;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  96-AAL-22] 

Revision  of  Class  E  Airspace;  Ambler, 
AK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  revises  Class  E 
airspace  at  Ambler  Airport,  AK.  The 
development  of  a  Global  Positioning 
System  (GPS)  instrument  approach  to 
runway  (RWY)  36  at  Ambler,  AK,  has 
made  this  action  necessary.  The 
intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Ambler  Airport,  AK. 

EFFECTIVE  DATE:  0901  UTC,  March  27, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  van  Haastert,  System 
Management  Branch,  AAL-538,  Federal 


Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5863. 

SUPPLEMENTARY  INFORMATION: 

History 

On  October  16, 1996,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  at  Ambler  was 
published  in  the  Federal  Register  (61 
FR  53879).  The  development  of  a  GPS 
instrument  approach  procedure  to  RWY 
36  at  Ambler  Airport,  AK,  has  made  this 
action  necessary. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received,  thus  the  rule  is  adopted  as 
written. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  The  Class  E  airspace  areas 
designated  as  700/1200  foot  transition 
areas  are  published  in  paragraph  6005  of 
FAA  Order  7400.9D,  dated  September  4. 
1996,  and  effective  September  16, 1996. 
Paragraph  6005  is  incorporated  by 
reference  in  14  CFR  71.1  (61  FR  48403; 
September  13, 1996).  The  Class  E 
airspace  designations  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace 
located  at  Ambler,  AK,  to  provide 
controlled  airspace  extending  upward 
from  700  feet  AGL  for  aircraft  executing 
instrument  landing  and  departing 
procedures. 

The  Federal  Aviation  Administration 
has  determined  that  this  proposed 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority;  49  U.S.C.  40103,  40113,  40120; 
E.O.  10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

***** 

Paragraph  6005  Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 
***** 

AAL  AK  E5  Ambler,  AK  [Revised] 

Ambler  Airport,  AK 

(Lat.  67°  06'  22"  N,  long.  157°  51'  13" 
W) 

Ambler  NDB 

(Lat.  67°  06'  24"  N,  long.  157°  51'  29"  W) 
DESOY 

(Lat.  66°  20'  57"  N,  long.  158°  54'  51"  W) 
JELLE 

(Lat.  66°  51'  40"  N,  long.  158°  55'  07"  W) 
PIKFE 

(Lat.  66°  56'  52"  N,  long.  158°  01'  13"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  the  Ambler  Airport  and  within  3.5 
miles  each  side  of  the  193°  bearing  of  the 
Ambler  NDB  extending  from  the  6.3-mile 
radius  to  7.2  miles  southwest  of  the  airport; 
and  that  airspace  extending  upward  from 
1,200  feet  above  the  surface  within  4  miles 
west  and  8  miles  east  of  the  Ambler  NDB 
193°  bearing  extending  from  the  NDB  to  16 
miles  southwest  of  the  NDB,  and  4  miles 
either  side  of  a  line  from  DESOY  to  PIKFE, 
and  4  miles  either  side  of  a  line  from  JELLE 
to  PIKFE. 

***** 

Issued  in  Anchorage,  AK,  on  January  15, 
1997. 

Willis  C.  Nelson, 

Manager,  Air  Traffic  Division,  Alaskan 
Region. 

(FR  Doc.  97-1769  Filed  1-23-97;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  96-AAL-21] 

Establishment  of  Class  E  Airspace; 
Koyuk,  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Koyuk  Airport,  AK.  The 
development  of  non-directional  beacon 
(NDB)  instrument  approach  to  runway 
(RWY)  36  at  Koyuk,  AK,  has  made  this 
action  necessary.  The  intended  effect  of 
this  action  is  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operations  at  Koyuk  Airport, 
AK. 

EFFECTIVE  DATE:  0901  UTC,  March  27, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  van  Haastert,  System 
Management  Branch,  AAL-538,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5863. 

SUPPLEMENTARY  INFORMATION: 

History 

On  October  16, 1996,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  at  Koyuk  was  published 
in  the  Federal  Register  (61  FR  53882). 
The  development  of  a  NDB  instrument 
approach  procedure  to  RWY  36  at 
Koyuk  Airport,  AK,  has  made  this 
action  necessary. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposals  were 
received,  thus  the  rule  is  adopted  as 
written. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  The  Class  E  airspace  areas 
designated  as  700/1200  foot  transition 
areas  are  published  in  paragraph  6005  of 
FAA  Order  7400.9D,  dated  September  4, 
1996,  and  effective  September  16, 1996. 
Paragraph  6005  is  incorporated  by 
reference  in  14  CFR  71.1  (61  FR  48403; 
September  13, 1996).  The  Class  E 
airspace  designations  listed  in  this 
document  will  be  published  «■ 

subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace 
located  at  Koyuk,  AK,  to  provide 
controlled  airspace  extending  upward 


from  700  feet  AGL  for  aircraft  executing 
instrument  landing  and  departing 
procedures. 

The  Federal  Aviation  Administration 
has  determined  that  this  proposed 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows; 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120; 
E.O.  10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

***** 

Paragraph  6005  Class  E  airspace  extending 
upward  from  700 feet  or  more  above  the 
surface  of  the  earth. 

***** 

AALAKE5  Koyuk,  AK  [New] 

Koyuk  Airport,  AK 

(Lat.  64°  56'  02"  N,  long.  161°  09'  29"  W) 
Koyuk  NDB,  AK 

(Lat.  64°  55'  55"  N,  long.  161°  08'  52"  W) 
Norton  Bay  NDB,  AK 
(Lat.  64°  41'  46"  N,  long.  162°  03'  47"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  9-mile  radius 
of  the  Koyuk  Airport  and  4  miles  west  and 
8  miles  east  of  the  210°  bearing  from  the 
Koyuk  NDB  extending  from  the  9-mile  radius 


to  17  miles  southwest  of  the  airport;  and  that 
airspace  extending  upward  from  the  1,200 
feet  above  the  surface  within  5  miles 
eitherside  of  the  Koyuk  NDB  210°  bearing 
extending  from  the  NDB  to  30  miles 
southwest  of  the  NDB  and  4.5  miles  either 
side  of  the  line  between  Norton  Bay  NDB  and 
Koyuk  NDB  and  within  20  miles  of  the 
Koyuk  Airport  extending  clockwise  from  the 
140°  bearing  to  the  210°  bearing  of  the  NDB. 
***** 

Issued  in  Anchorage,  AK,  on  January  15, 
1997. 

Willis  C.  Nelson, 

Manager,  Air  Traffic  Division,  Alaskan 
Region. 

[FR  Doc.  97-1768  Filed  1-23-97;  8:45  am] 
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Coast  Guard 

33  CFR  Part  100 

[CGD07-96-074] 

RIN  2115— AE46 

Special  Local  Regulations; 

Hillsborough  Bay;  Tampa,  FL 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  Temporary  special  local 
regulations  are  being  established  for  the 
Gasparilla  Marine  Parade  in 
Hillsborough  Bay,  Tampa,  Florida.  This 
event  will  be  held  on  Saturday, 

February  1, 1997,  between  10  a.m. 
Eastern  Standard  Time  (EST)  and  1:30 
p.m.  EST.  During  the  event,  there  will 
be  approximately  750  participants  and 
over  200  spectator  craft.  The  resulting 
congestion  of  navigable  channels  creates 
an  extra  or  unusual  hazard.  Therefore, 
these  regulations  are  necessary  to 
provide  for  the  safety  of  life  on  the 
navigable  waters  during  the  event. 
EFFECTIVE  DATE:  These  regulations 
become  effective  at  9  a.m.  EST  and 
terminate  at  2:30  p.m.  EST  on  February 
1, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

LTJG  Tom  Stuhlreyer,  Project  Officer. 
Coast  Guard  Group  St.  Petersburg,  FL  at 
(813) 824-7533. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  §  552,  a  notice 
of  proposed  rulemaking  has  not  been 
published  for  these  regulations  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  The  application  to 
hold  the  event  was  not  received  with 
sufficient  time  remaining  to  publish  a 
proposed  rule  in  advance  of  the  event  or 
to  provide  for  a  delayed  effective  date. 
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Discussion  of  Regulations 

Temporary  special  local  regulations 
are  being  established  for  the  Gasparilla 
Marine  Parade  in  Hillsborough  Bay, 
Tampa,  Florida.  This  event  will  be  held 
on  Saturday,  February  1, 1997,  between 
10  a.m.  Eastern  Standard  Time  (EST) 
and  1:30  p.m.  EST.  These  regulations 
are  needed  to  provide  for  the  safety  of 
life,  to  protect  vessels  participating  in 
the  parade,  and  to  protect  marine 
mammals  during  the  Gasparilla  Marine 
Parade.  There  will  be  approximately  750 
participants,  afloat  and  ashore, 
participating  in  the  marine  parade.  Also, 
200-400  spectator  craft  are  expected. 

The  resulting  congestion  of  navigable 
waters. 

These  regulations  establish  a 
regulated  area  in  Hillsborough  Bay, 
which  consists  of  all  waters  east  of  a 
line  drawn  from  Gadsen  Point  south  to 
E.G.  Simmons  Park,  at  position  27-44.8 
N,  082-28.3  W,  then  to  the  northern  end 
of  Hillsborough  Bay.  All  coordinates 
referenced  use  Datum:  NAD  1983. 
Additionally,  the  regulated  area 
includes  the  following,  in  their  entirely: 
Hillsborough  Cut  “D”  Channel, 
Sparkman  Channel,  Ybor  Channel, 
Seddon  Channel  and  the  Hillsborough 
River  south  of  the  Cass  Street  Bridge. 

Entry  into  the  regulated  area  is  closed 
to  all  commercial  marine  traffic  from  10 
a.m.  EST  to  2:30  p.m.  EST  on  February 
1, 1997.  The  regulated  area  is  an  idle 
speed,  “no  wake”  zone.  All  vessels 
within  the  regulated  area  shall  stay  clear 
of  and  give  way  to  all  vessels  in  parade 
formation  in  the  Gasparilla  Marine 
Parade.  When  within  the  marked 
channels  of  the  parade  route,  vessels 
participating  in  the  Gasparillas  Marine 
Parade  may  not  exceed  the  minimum 
speed  necessary  to  maintain  steerage.  Jet 
skis  and  vessels  without  mechanical 
propulsion  are  prohibited  from  the 
parade  route.  Northbound  vessels  of 
length  in  excess  of  80  feet  and  without 
mooring  arrangements  make  prior  to 
February  1, 1997  are  prohibited  from 
entering  Seddon  Channel,  unless  the 
vessel  is  officially  entered  in  the 
Gasparilla  Marine  Parade.  All 
northbound  vessels,  not  officially 
entered  in  the  Gasparilla  Marine  Parade, 
in  excess  of  80  feet  without  prior 
mooring  arrangements  must  use  the 
alternate  route  through  Sparkman 
Channel. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(f)  of  that 
order.  It  has  been  exempted  from  review 


by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
action  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulated  policies  and 
procedures  of  DOT  is  unnecessary.  The 
regulated  area  encompasses  a  limited 
area  and  entry  into  this  area  will  be 
prohibited  for  only  5V2  hours  on  the  day 
of  the  event. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rulemaking 
will  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
“Small  entities”  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  “small 
business  concerns”  under  Section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 

The  Coast  Guard  certifies  under  5 
U.S.C.  605  (b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  regulated 
area  encompasses  a  limited  area  and 
will  be  in  effect,  for  only  5V2  hours  on 
the  day  of  the  event. 

Collection  of  Information 

These  regulations  contain  no 
collection-of-information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action 
consistent  with  Section  2.B.2.  of 
Commandant  Instruction  M16475.1B, 

(as  revised  by  59  FR  38654,  July  29, 
.1994).  In  accordance  with  that 
instruction  section  2.B.4.g.  and  2.B.5., 
this  action  has  been  environmentally 
assessed  (EA  completed),  and  the  Coast 
Guard  has  concluded  that  it  will  not 
significantly  affect  the  quality  of  the 
human  environment.  An  environmental 
assessment  and  finding  of  no  significant 
impact  have  been  prepared  and  are 
available  for  inspection  and  copying. 


Specifically,  the  Coast  Guard  has 
consulted  with  the  U.S.  Fish  and 
Wildlife  Service,  the  Florida 
Department  of  Environmental 
Protection,  and  the  National  Marine 
Fisheries  Service  regarding  the 
environmental  impact  of  this  event,  and 
it  was  determined  that  the  event  does 
not  jeopardize  the  continued  existence 
of  protected  species.  As  a  condition  to 
this  permit,  the  applicant  is  required  to 
educate  the  operators  of  spectator  craft 
and  parade  participants  regarding  the 
possible  presence  of  manatees  and  the 
appropriate  precautions  to  take  if  the 
animals  are  sighted. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements,  Waterways. 

Temporary  Regulations 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  Part  100  of 
Title  33,  Code  of  Federal  Regulations,  as 
follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

PART  100— [AMENDED] 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  section  100.35  T96- 
074  is  added  to  read  as  follows: 

§  100.35  T 96-074  Hillsborough  Bay; 

Tampa,  FL. 

(a)  Regulated  Area.  A  regulated  area  is 
established  in  Hillsborough  Bay,  which 
consists  of  all  waters  east  of  a  line 
drawn  from  Gadsen  Point  south  to  E.  G. 
Simmons  Park,  at  position  27—44.8  N, 
082-28.3  W,  then  to  the  northern  end  of 
Hillsborough  Bay.  All  coordinates 
referenced  use  Datum:  NAD  1983. 
Additionally,  the  regulated  area 
includes  the  following,  in  their  entirety: 
Hillsborough  Cut  “D”  Channel, 
Sparkman  Channel,  Ybor  Channel, 
Seddon  Channel  and  the  Hillsborough 
River  south  of  the  Cass  Street  Bridge. 

(b)  Special  Local  Regulations. 

(1)  Entry  into  the  regulated  area  is 
closed  to  all  commercial  marine  traffic 
from  10  a.m.  EST  to  2:30  p.m.  EST  on 
February  1, 1997. 

(2)  The  regulated  area  is  an  idle 
speed,  “no  wake”  zone. 

(3)  All  vessels  within  the  regulated 
area  shall  stay  clear  of  and  give  way  to 
all  vessels  in  parade  formation  in  the 
Gasparilla  Marine  Parade. 

(4)  When  within  the  marked  channels 
of  the  parade  route,  vessels  participating 
in  the  Gasparilla  Marine  Parade  may  not 
exceed  the  minimum  speed  necessary  to 
maintain  steerage. 
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(5)  Jet  skis  and  vessels  without 
mechanical  propulsion  are  prohibited 
from  the  parade  route. 

(6)  Northbound  vessels  of  length  in 
excess  of  80  feet  and  without  mooring 
arrangements  made  prior  to  February  1, 
1997  are  prohibited  from  entering 
Seddon  Channel,  unless  the  vessel  is 
officially  entered  in  the  Gasparilla 
Marine  Parade.  All  northbound  vessels, 
not  officially  entered  in  the  Gasparilla 
Marine  Parade,  in  excess  of  80  feet 
without  prior  mooring  arrangements 
must  use  the  alternate  route  through 
Sparkman  Channel. 

(c)  Effective  Date.  This  regulation 
becomes  effective  at  9  a.m.  EST  and 
terminates  at  2:30  p.m.  EST  on  February 
1, 1997. 

Dated:  January  2, 1997. 

R.C.  Olsen,  Jr., 

Captain  U.S.  Coast  Guard,  Acting  . 
Commander,  Seventh  Coast  Guard  District. 
[FR  Doc.  97-1797  Filed  1-23-97;  8:45  am) 

BILLING  CODE  4910-14-M 


33  CFR  Parts  154  and  156 

[CGD  93-056] 

RIN  2115-AE59 

Facilities  Transferring  Oil  or 
Hazardous  Materials  in  Bulk 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Correction  to  final  rule. 

SUMMARY:  On  August  8, 1996,  the  Coast 
Guard  published  a  final  rule  revising  the 
regulations  covering  facilities 
transferring  oil  or  hazardous  materials 
in  bulk.  Following  issuance  of  the  final 
rule,  the  Coast  Guard  received 
comments  expressing  confusion  over 
the  definition  of  “marine  transfer  area” 
in  the  final  rule.  Because  the  intent  was 
to  update  and  clarify  the  current 
regulations,  and  the  public  has  concerns 
about  the  clarity  of  this  definition,  the 
Coast  Guard  is  correcting  the  definition 
of  “marine  transfer  area”. 

CATES:  This  regulation  becomes 
effective  on  February  5, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  John  W. 
Farthing,  Office  of  Compliance,  (202) 
267-0505. 

SUPPLEMENTARY  INFORMATION: 

Accordingly,  page  41458  of  the  final 
rule  published  on  August  8, 1996  (61  FR 
41452),  first  column,  in  the  text  of 
§  154.105,  in  the  definition  of  “Marine 
transfer  area”  line  8,  the  words  “around 
the  bulk  storage  tank”  are  deleted  and 
at  line  9,  the  words  “or  49  CFR  195.264” 
are  added  immediately  following  the 
words  “40  CFR  112.7”  and  immediately 
before  the  word  “inland”. 


Dated:  January  15, 1997. 

J.C.  Card, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 

(FR  Doc.  97-1750  Filed  1-23-97;  8:45  am] 

BILUNG  CODE  4910-14-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  36 

RIN  2900-AH90 

Loan  Guaranty:  Limitation  on  Discount 
Points  Financed  in  Connection  With 
Interest  Rate  Reduction  Refinancing 
Loans 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Final  rule. 

SUMMARY:  This  document  adopts  as  a 
final  rule,  without  change,  an  interim 
final  rule  that  amends  VA’s  loan 
guaranty  regulations  concerning  points 
allowed  to  be  included  in  Interest  Rate 
Reduction  Refinancing  Loans.  This  rule 
limits  to  two  the  amount  of  discount 
points  that  may  be  included  in  the  loan. 
This  rule  is  necessary  to  help  ensure 
that  veterans  are  not  overcharged  with 
excessive  points  and  to  protect  the 
Government  against  the  danger  of 
overinflated  loans. 

EFFECTIVE  DATE:  January  24, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judith  Caden,  Assistant  Director  for 
Loan  Policy  (264),  Loan  Guaranty 
Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue, 
Washington,  DC  20420,  (202)  273-7368. 
SUPPLEMENTARY  INFORMATION:  On 
February  28, 1996,  VA  published  in  the 
Federal  Register  (61  FR  7414)  an 
interim  final  rule  with  request  for 
comments.  The  rule  amended  VA’s  loan 
guaranty  regulations  by  limiting  to  two 
the  amount  of  points  that  may  be 
included  in  VA-guaranteed  Interest  Rate 
Reduction  Refinancing  Loans  (IRRRLs). 
We  requested  that  comments  on  the 
interim  final  rule  be  submitted  on  or 
before  April  29, 1996.  We  received  5 
comments:  from  lenders,  lender 
employees,  and  associations 
representing  both  veterans  and  lenders. 

The  first  commenter,  a  lender  trade 
organization,  observed  that  while  VA 
had  appropriately  responded  to  an 
abusive  practice,  the  establishment  of  a 
point  ceiling  still  introduced  an 
artificial  limitation  in  the  marketplace. 
This  commenter  asserted  that  lenders 


must  be  able  to  react  quickly  to  swings 
in  mortgage  interest  rates.  The 
commenter  further  asserted  that  one 
mechanism  used  to  accomplish  this  is 
the  use  of  points,  especially  in  a 
scenario  where  interest  rates  are 
changing  rapidly.  The  commenter 
suggested  that  VA  establish  a 
mechanism  to  increase  the  two-point 
ceiling  in  times  of  significant  changes  in 
the  mortgage  marketplace. 

The  second  commenter,  also  a  lender 
trade  organization,  noted  that  the  rule 
would  prohibit  certain  transactions  that 
are  beneficial  to  veterans,  i.e.,  the 
practice  of  permitting  a  veteran  to  “buy 
down”  the  interest  rate.  The  commenter 
further  asserted  that  often  the  number  of 
points  charged  in  these  cases  is  more 
than  two  and  that  allowing  the  veteran 
to  take  advantage  of  this  option  affords 
the  veteran  the  fullest  flexibility  in  the 
trade-off  between  interest  rate  and 
points.  The  commenter  suggested  that 
instead  of  limiting  the  number  of  points 
that  can  be  financed,  VA  adopt  an 
approach  that  limits  the  loan-to-value 
ratio  (LTV)  of  the  loan,  noting  that 
lenders  routinely  determine  and 
consider  LTVs  as  part  of  the 
underwriting  process.  The  commenter 
suggested  VA  combine  an  LTV  limit 
with  a  prohibition  on  increasing  the 
monthly  payment,  and  thereby  limit  the 
Government’s  risk  in  a  less  restrictive 
fashion. 

The  third  commenter  alsp  thought 
that  the  rule  was  too  restrictive,  and 
suggested  that  VA  allow  lenders  who  set 
points  in  a  responsible  and  competitive 
manner  be  allowed  to  continue  to 
finance  more  than  two  points.  The 
commenter  asserted  that  VA  should  stop 
doing  business  with  lenders  found  to  be 
charging  excessive  discount  points.  This 
commenter  also  argued  that  lenders  and 
borrowers  need  the  availability  of 
several  pricing  options,  and  that 
otherwise,  when  rates  begin  rising, 
lenders  could  be  forced  to  charge  a  rate 
that  was  unacceptably  high  to  the 
veteran  and  higher  than  it  needed  to  be. 

The  fourth  commenter,  a  lender 
employee,  argued  that  a  case  could  be 
made  for  a  limit  of  one  point  financed 
in  the  loan.  The  fifth  comment  was  from 
an  organization  representing  veterans. 
The  commenter  asserted  that  many 
veterans  needing  to  refinance  their 
mortgages  lack  the  cash  that  would  be 
needed  to  pay  excess  points,  and, 
therefore,  by  limiting  their  ability  to 
finance  points,  we  are  effectively  forcing 
them  to  take  a  higher  rate  than  they 
would  otherwise  be  able  to  obtain  if 
they  were  permitted  to  finance  a  greater 
amount  of  points. 

The  suggestion  that  VA  base  its 
decision  on  how  many  points  may  be 


Federal  Register  /  Vol.  62,  No.  16  /  Friday,  January  24,  1997  /  Rules  and  Regulations 


3611 


added  into  the  loan  on  the  Loan  to 
Value  Ratio  (LTV)  does  address  the 
question  of  risk.  However,  in  order  to 
determine  LTV  an  appraisal  must  be 
performed.  One  of  the  cornerstones  of 
the  IRRRL  program  is  that  an  appraisal 
is  not  needed.  If  appraisals  were 
required  on  IRRRLs  the  cost  to  veterans 
would  increase,  on  average,  by  more 
than  $300  per  transaction  (added  into 
the  loan)  and  the  time  needed  to  close 
the  loan  would  be  increased  by  up  to 
three  weeks.  In  light  of  the  fact  that  we 
believe  IRRRLs  were  intended  to 
“streamline”  refinances,  we  do  not 
believe  that  the  requirement  of  an 
appraisal  is  desirable  or  appropriate. 

When  the  legislation  which 
authorized  the  IRRRL  program  was 
considered  by  the  Congress  in  1980, 
interest  rates  had  recently  been  as  high 
as  14  percent.  Prior  to  April  1979, 
interest  rates  on  VA  home  loans  had 
never  reached  10  percent.  The  purpose 
of  the  IRRRL  was,  and  is,  to  allow 
veterans  to  make  better  use  of  their 
home  loan  benefit  by  taking  advantage 
of  reduced  market  interest  rates.  The 
program  was  not  designed  to  allow 
veterans  to  artificially  buy  down  the 
interest  rate  by  including  increased 
points  in  the  loan.  Instead  it  was  to 
assist  veterans  who  obtained  VA  loans 
during  periods  of  high  interest  rates  to 
lower  those  rates,  and  consequently 
their  monthly  mortgage  payments,  when 
market  rates  returned  to  more 
reasonable  levels.  It  has  also  been 
suggested  that  VA  allow  lenders  who  set 
points  in  a  "responsible  and 
competitive  manner”  to  continue 
financing  more  than  two  points  and  stop 
doing  business  with  lenders  found  to  be 
charging  excessive  discount  points.  We 
do  not  believe  it  is  feasible  to  attempt 
to  administer  such  an  imprecise 
standard,  both  for  individual  loans  and 
for  determining  which  lenders  would  be 
permitted  to  continue  participating  in 
the  VA  program. 

Obviously,  the  fullest  flexibility 
would  allow  for  veterans  to  include  any 
amount  of  points  in  the  loan.  However, 
the  provisions  of  38  U.S.C. 
3710(e)(l)(C)(i)  which  allow  VA  to  limit 
the  points  included  in  a  loan  indicate 
that  other  factors  may  be  more 
important.  We  believe  that  a  'limit  of  two 
points  in  the  loan  amount  provides  the 
appropriate  balance  needed  to  provide 
flexibility  with  respect  to  amounts  of 
points,  to  protect  veterans  against 
overcharging  with  excessive  points,  and 
to  protect  the  Government  against 
overinflated  loans. 

We  understand  and  have  considered 
the  concerns  of  the  commenters. 
However,  we  are  not  persuaded  that  any 
of  the  alternate  approaches  would  be  a 


satisfactory  solution  to  the  problem. 

None  of  the  proposed  alternatives  offers 
a  simpler  alternative  which  affords  the 
same  degree  of  protection  to  veterans 
and  the  Government.  The  suggested 
alternative  approaches  would  introduce 
new  complications  in  the  form  of 
adjustable  point  ceilings,  LTV  ceilings, 
and  new  prohibitions  on  the  size  of  the 
monthly  payment.  We  prefer  to  retain 
the  streamlined  approach  for  these  loans 
that  made  them  so  popular  in  the  first 
place. 

We  would  also  like  to  clarify  a  point 
of  possible  confusion.  A  number  of 
lenders  contacted  VA  by  telephone  in 
response  to  this  action  to  inquire 
whether  the  two-point  limit  included 
the  origination  fee  as  one  of  the  two 
allowable  points.  The  answer  is  no. 
Under  38  CFR  36.4312,  a  lender  making 
a  VA  guaranteed  loan  is  authorized  to 
collect  an  “origination  fee”  of  up  to  one 
percent  of  the  loan  amount  as 
compensation  for  the  miscellaneous  cost 
of  originating  a  loan.  This  fee  is  separate 
and  apart  from  the  charging  of  discount 
points,  and  can  be  included  in  the  loan 
amount  on  an  IRRRL  as  an  allowable 
charge. 

VA  appreciates  the  interest  of  the 
commenters  and  thanks  them  for  their 
thoughtful  remarks. 

Because  no  notice  of  proposed 
rulemaking  was  required  in  connection 
with  the  adoption  of  this  interim  final 
rule,  no  regulatory  flexibility  analysis  is 
required  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612). 

Based  on  the  rationale  set  forth  in  the 
interim  rule  document  amending  38 
CFR  part  36  which  was  published  at  61 
FR  7414  on  February  28, 1996,  we  are 
adopting  the  provisions  of  the  interim 
rule  as  a  final  rule  without  change. 

Approved:  October  9, 1996. 

Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

[FR  Doc.  97-1656  Filed  1-23-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  281 
[FRL-5677-51 

Alabama;  Final  Approval  of  State 
Underground  Storage  Tank  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  final  determination  on 
the  State  of  Alabama’s  application  for 
final  approval. 

SUMMARY:  The  State  of  Alabama  has 
applied  for  approval  of  its  underground 


storage  tank  program  for  petroleum  and 
hazardous  substances  under  subtitle  I  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  The 
Environmental  Protection  Agency  (EPA) 
has  reviewed  Alabama’s  application  and 
has  reached  a  final  determination  that 
Alabama’s  underground  storage  tank 
program  for  petroleum  and  hazardous 
substances  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
approval.  Thus,  EPA  is  granting  final 
approval  to  the  State  of  Alabama  to 
operate  its  underground  storage  tank 
program  for  petroleum  and  hazardous 
substances. 

EFFECTIVE  DATE:  Final  approval  for  the 
State  of  Alabama  shall  be  effective  at 
1:00  pm  Eastern  Standard  Time  on 
March  25, 1997 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

John  K.  Mason,  Chief,  Underground 
Storage  Tank  Section,  U.S.  EPA,  Region 
4,  Atlanta  Federal  Center,  100  Alabama 
Street  S.W.,  Atlanta,  Georgia  30303, 
phone  number:  (404)  562-9441. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
authorizes  the  Environmental  Protection 
Agency  (EPA)  to  approve  State 
underground  storage  tank  programs  to 
operate  in  the  State  in  lieu  of  the  federal 
underground  storage  tank  (UST) 
program.  To  qualify  for  final 
authorization,  a  state’s  program  must: 

(1)  be  “no  less  stringent”  than  the 
federal  program  for  the  seven  elements 
set  forth  at  RCRA  Section  9004(a)  (1) 
through  (7);  and  (2)  provide  for  adequate 
enforcement  of  compliance  with  UST 
standards  of  RCRA  Section  9004(a). 

On  July  26,  1994,  the  State  of 
Alabama  submitted  an  official 
application  to  obtain  final  program 
approval  to  administer  the  underground 
storage  tank  program  for  petroleum  and 
hazardous  substances.  On  October  4, 
1996,  EPA  published  a  tentative 
decision  announcing  its  intent  to  grant 
Alabama  final  approval.  Further 
background  on  the  tentative  decision  to 
grant  approval  appears  at  61  FR  51875, 
October  4, 1996. 

Along  with  the  tentative 
determination,  EPA  announced  the 
availability  of  the  application  for  public 
comment  and  the  date  of  a  public 
hearing  on  the  application.  EPA 
requested  advance  notice  for  testimony 
and  reserved  the  right  to  cancel  the 
public  hearing  for  lack  of  public 
interest.  Since  there  was  no  public 
request,  the  public  hearing  was 
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cancelled.  No  public  comments  were 
received  regarding  EPA’s  approval  of 
Alabama’s  underground  storage  tank 
program. 

Tne  following  statutory  and 
regulatory  provisions  are  broader  in 
scope  than  the  federal  program  and  are 
not  part  of  the  approved  program:  (1) 
Code  of  Alabama,  1975,  Title  22, 

Chapter  36,  Section  5,  insofar  as  it  refers 
to  tank  regulation  fees;  and.  Section  7, 
insofar  as  it  refers  to  rules  and 
regulations  to  establish  and  protect 
wellhead  areas  horn  contaminants;  and 
(2)  Alabama  Department  of 
Environmental  Management 
Administrative  Code  Section  335-6-15- 
.05,  only  insofar  as  it  requires 
notification  of  all  underground  storage 
tank  systems  including  those  taken  out 
of  operation  on  or  before  January  1, 

1974;  Section  335-16-15-.45,  insofar  as 
it  requires  underground  storage  tank 
regulation  fees;  and  Section  335-6-15- 
.47,  insofar  as  it  refers  to  financial 
responsibility  for  hazardous  substance 
underground  storage  tank  systems. 

The  State  of  Alabama  is  not  approved 
to  operate  the  underground  storage  tank 
program  on  Indian  lands  within  the 
state’s  borders. 

B.  Decision 

I  conclude  that  the  State  of  Alabama’s 
application  for  final  program  approval 
meets  all  of  the  statutory  and  regulatory 
requirements  established  by  Subtitle  I  of 
RCRA.  Accordingly,  Alabama  is  granted 
final  approval  to  operate  its 
underground  storage  tank  program  for 
petroleum  and  hazardous  substances. 
The  State  of  Alabama  now  has  the 
responsibility  for  managing  all  regulated 
underground  storage  tank  facilities 
within  its  border  and  carrying  out  all 
aspects  of  the  underground  storage  tank 
program  except  with  regard  to  Indian 
lands  where  EPA  will  have  regulatory 
authority.  Alabama  also  has  primacy 
enforcement  responsibility,  although 
EPA  retains  the  right  to  conduct 
enforcement  actions  under  section  9006 
of  RCRA. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
have  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  on  state,  local,  and 
tribal  governments  and  the  private 
sector.  Under  sections  202  and  205  of 


the  UMRA,  EPA  generally  must  prepare 
a  written  statement  of  economic  and 
regulatory  alternatives  analyses  for 
proposed  and  final  rules  with  federal 
mandates,  as  defined  by  the  UMRA,  that 
may  result  in  expenditures  to  state, 
local,  and  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 

The  section  202  and  205  requirements 
do  not  apply  to  today’s  action  because 
it  is  not  a  “federal  mandate”  and 
because  it  does  not  impose  annual  costs 
of  $100  million  or  more. 

Today’s  rule  contains  no  federal 
mandates  for  state,  local  or  tribal 
governments  or  the  private  sector  for 
two  reasons.  First,  today’s  action  does 
not  impose  new  or  additional 
enforceable  duties  on  any  state,  local  or 
tribal  governments  or  the  private  sector 
because  the  requirements  of  the  State  of 
Alabama’s  program  are  already  imposed 
by  the  State  and  subject  to  state  law. 
Second,  the  Act  also  generally  excludes 
from  the  definition  of  a  “federal 
mandate”  duties  that  arise  from 
participation  in  a  voluntary  federal 
program.  Alabama’s  participation  in  an 
authorized  UST  program  is  voluntary. 

Even  if  today’s  rule  did  contain  a 
federal  mandate,  this  rule  will  not  result 
in  annual  expenditures  of  $100  million 
or  more  for  state,  local,  and/or  tribal 
governments  in  the  aggregate,  or  the 
private  sector.  Costs  to  state,  local  and/ 
or  tribal  governments  already  exist 
under  the  State  of  Alabama’s  program, 
and  today’s  action  does  not  impose  any 
additional  obligations  on  regulated 
entities.  In  fact,  EPA’s  approval  of  state 
programs  generally  may  reduce,  not 
increase,  compliance  costs  for  the 
private  sector. 

The  requirements  of  section  203  of 
UMRA  also  do  not  apply  to  today’s 
action.  Before  EPA  establishes  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  section  203  of  the  UMRA 
requires  EPA  to  develop  a  small 
government  agency  plan.  This  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  The  Agency 
recognizes  that  although  small 
governments  may  own  and/or  operate 
USTs,  they  are  already  subject  to  the 
regulatory  requirements  under  existing 
State  law  which  are  being  authorized  by 
EPA,  and,  thus,  are  not  subject  to  any 
additional  significant  or  unique 
requirements  by  virtue  of  this  program 
approval. 

Certification  Under  the  Regulatory 
Flexibility  Act 

EPA  has  determined  that  this 
authorization  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities.  Such  small 
entities  which  own  and/' or  operate  USTs 
are  already  subject  to  the  regulatory 
requirements  under  existing  State  law 
which  are  being  authorized  by  EPA. 
EPA’s  authorization  does  not  impose 
any  additional  burdens  on  these  small 
entities.  This  is  because  EPA’s 
authorization  would  simply  result  in  an 
administrative  change,  rather  than  result 
in  a  change  in  the  substantive 
requirements  imposed  on  small  entities. 

Therefore,  EPA  provides  the  following 
certification  under  the  Regulatory 
Flexibility  Act,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act.  Pursuant  to  the  provision 
at  5  U.S.C.  605(b),  I  hereby  certify  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  authorization  effectively  approves 
regulatory  requirements  under  existing 
state  law  to  which  small  entities  are 
already  subject.  It  does  not  impose  any 
new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today’s  Federal  Register.  This  rule  is 
not  a  “major  rule”  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  281 

Environmental  protection, 
Administrative  practice  and  procedure, 
Hazardous  materials.  State  program 
approval,  Underground  storage  tanks. 

Authority 

This  notice  is  issued  under  the 
authority  of  Section  9004  of  the  Solid 
Waste  Disposal  Act  as  amended  42 
U.S.C.  6912(a),  6974(b),  6991c. 

Dated:  January  8, 1997. 

A.  Stanley  Meiburg, 

Acting  Regional  Administrator. 

1FR  Doc.  97-1762  Filed  1-23-97;  8:45  am] 
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40  CFR  Part  282 

[FRL-5677-6] 

Underground  Storage  Tank  Program: 
Approved  State  Program  for  Alabama 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Immediate  final  rule. 

SUMMARY:  The  Resource  Conservation 
and  Recovery  Act  of  1976,  as  amended 
(RCRA),  authorizes  the  Environmental 
Protection  Agency  (EPA)  to  grant 
approval  to  states  to  operate  their 
underground  storage  tank  programs  in 
lieu  of  the  federal  program.  40  CFR  part 
282  codifies  EPA’s  decision  to  approve 
state  programs  and  incorporates  by 
reference  those  provisions  of  the  state 
statutes  and  regulations  that  will  be 
subject  to  EPA’s  inspection  and 
enforcement  authorities  under  sections 
9005  and  9006  of  RCRA  subtitle  I  and 
other  applicable  statutory  and 
regulatory  provisions.  This  rule  codifies 
in  part  282  the  approval  of  Alabama’s 
underground  storage  tank  program  and 
incorporates  by  reference  appropriate 
provisions  of  state  statutes  and 
regulations. 

OATES:  This  regulation  is  effective 
March  25, 1997,  unless  EPA  publishes 
a  prior  Federal  Register  document 
withdrawing  this  immediate  final  rule. 
All  comments  on  the  codification  of 
Alabama’s  underground  storage  tank 
program  must  be  received  by  the  close 
of  business  on  February  24, 1997.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  March  25, 1997,  in 
accordance  with  5  U.S.C.  552(a). 
ADDRESSES:  Comments  may  be  mailed  to 
the  Underground  Storage  Tank  Section, 
Water  Management  Division,  U.S.  EPA, 
Region  4,  Atlanta  Federal  Center,  100 
Alabama  Street,  S.W.,  Atlanta,  Georgia 
30303.  Comments  received  by  EPA  may 
be  inspected  in  the  public  docket, 
located  in  the  Underground  Storage 
Tank  Section,  Water  Management 
Division,  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

John  K.  Mason,  Chief,  Underground 
Storage  Tank  Section,  Water 
Management  Division,  U.S.  EPA,  Region 
4,  Atlanta  Federal  Center,  100  Alabama 
Street,  S.W.,  Atlanta,  Georgia  30303. 
Phone:  (404)  562-9441. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  of  1976, 


as  amended,  (RCRA),  42  U.S.C.  6991c, 
allows  the  U.S.  Environmental 
Protection  Agency  to  approve  state 
underground  storage  tank  programs  to 
operate  in  the  state  in  lieu  of  die  federal 
underground  storage  tank  program.  EPA 
is  publishing  a  Federal  Register 
document  announcing  its  decision  to 
grant  approval  to  Alabama  concurrently 
with  this  document.  Approval  will  be 
effective  March  25, 1997. 

EPA  codifies  its  approval  of  State 
programs  in  40  CFR  part  282  and 
incorporates  by  reference  therein  the 
state  statutes  and  regulations  that  will 
be  subject  to  EPA’s  inspection  and 
enforcement  authorities  under  sections 
9005  and  9006  of  subtitle  I  of  RCRA,  42 
U.S.C.  6991d  and  6991e,  and  other 
applicable  statutory  and  regulatory 
provisions.  Today’s  rulemaking  codifies 
EPA’s  approval  of  the  Alabama 
underground  storage  tank  program.  This 
codification  reflects  the  state  program  in 
effect  at  the  time  EPA  grants  Alabama 
approval  under  section  9004(a),  42 
U.S.C.  6991c(a),  for  its  underground 
storage  tank  program.  Notice  and 
opportunity  for  comment  were  provided 
earlier  on  the  Agency’s  decision  to 
approve  the  Alabama  program,  and  EPA 
is  not  now  reopening  that  decision  nor 
requesting  comment  on  it. 

This  effort  provides  clear  notice  to  the 
public  of  the  scope  of  the  approved 
program  in  each  state.  By  codifying  the 
approved  Alabama  program  and  by 
amending  the  Code  of  Federal 
Regulations  whenever  a  new  or  different 
set  of  requirements  is  approved  in 
Alabama,  the  status  of  federally 
approved  requirements  of  the  Alabama 
program  will  be  readily  discernible. 

Only  those  provisions  of  the  Alabama 
underground  storage  tank  program  for 
which  approval  has  been  granted  by 
EPA  will  be  incorporated  by  reference 
for  enforcement  purposes. 

To  codify  EPA’s  approval  of 
Alabama’s  underground  storage  tank 
program,  EPA  has  added  section  282.50 
to  title  40  of  the  Code  of  Federal 
Regulation.  Section  282.50  incorporates 
by  reference  for  enforcement  purposes 
the  state’s  statutes  and  regulations. 
Section  282.50  also  references  the 
Attorney  General’s  Statement, 
Demonstration  of  Adequate 
Enforcement  Procedures,  the  Program 
Description,  and  the  Memorandum  of 
Agreement,  which  are  approved  as  part 
of  the  underground  storage  tank 
program  under  subtitle  l  of  RCRA. 

The  Agency  retains  the  authority 
under  sections  9005  and  9006  of  subtitle 
I  of  RCRA,  42  U.S.C.  6991d  and  6991e, 
and  other  applicable  statutory  and 
regulatory  provisions  to  undertake 
inspections  and  enforcement  actions  in 


approved  states.  With  respect  to  such  an 
enforcement  action,  the  Agency  will 
rely  on  federal  sanctions,  federal 
inspection  authorities,  and  federal 
procedures  rather  than  the  state 
authorized  analogs  to  these  provisions. 
Therefore,  the  approved  Alabama 
enforcement  authorities  will  not  be 
incorporated  by  reference.  Section 
282.50  lists  those  approved  Alabama 
authorities  that  would  fall  into  this 
category. 

The  public  also  needs  to  be  aware  that 
some  provisions  of  the  State’s 
underground  storage  tank  program  are 
not  part  of  the  federally  approved  state 
program.  These  non-approved 
provisions  are  not  part  of  the  RCRA 
Subtitle  I  program  because  they  are 
“broader  in  scope”  than  subtitle  I  of 
RCRA.  See  40  CFR  section 
281.12(a)(3)(ii).  As  a  result,  state 
provisions  which  are  “broader  in  scope” 
than  the  federal  program  are  not 
incorporated  by  reference  for  purposes 
of  enforcement  in  part  282.  Section 
282.50  of  the  codification  simply  lists 
for  reference  and  clarity  the  Alabama 
statutory  and  regulatory  provisions 
which  are  “broader  in  scope”  than  the 
federal  program  and  which  are  not, 
therefore,  part  of  the  approved  program 
being  codified  today.  “Broader  in 
scope”  provisions  cannot  be  enforced  by 
EPA;  the  State,  however,  will  continue 
to  enforce  such  provisions. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  on  state,  local,  and 
tribal  governments  and  the  private 
sector.  Under  sections  202  and  205  of 
the  UMRA,  EPA  generally  must  prepare 
a  written  statement  of  economic  and 
regulatory  alternatives  analyses  for 
proposed  and  final  rules  with  federal 
mandates,  as  defined  by  the  UMRA,  that 
may  result  in  expenditures  to  state,  local 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  The  section 
202  and  205  requirements  do  not  apply 
to  today’s  action  because  it  is  not  a 
“federal  mandate”  and  because  it  does 
not  impose  annual  costs  of  $100  million 
or  more. 

Today’s  rule  contains  no  federal 
mandates  for  state,  local,  and  tribal 
governments  or  the  private  section  for 
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two  reasons.  First,  today’s  action  does 
not  impose  new  or  additional 
enforceable  duties  on  any  state,  local,  or 
tribal  governments  or  the  private  sector 
because  it  merely  makes  federally 
enforceable  existing  requirements  with 
which  regulated  entities  must  already 
comply  under  state  law.  Second,  the  Act 
also  generally  excludes  from  the 
definition  of  a  “federal  mandate”  duties 
that  arise  from  participation  in  a 
voluntary  federal  program.  The 
requirements  being  codified  today  are 
the  result  of  the  State  of  Alabama’s 
voluntary  participation  in  accordance 
with  RCRA  Subtitle  I. 

Even  if  today’s  rule  did  contain  a 
federal  mandate,  this  rule  will  not  result 
in  annual  expenditures  of  $100  million 
or  more  for  state,  local,  and/or  tribal 
governments  in  the  aggregate,  or  the 
private  sector  because  today’s  action 
merely  codifies  an  existing  state 
program  that  EPA  is  authorizing 
concurrently.  Thus,  today’s  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

The  requirements  of  section  203  of 
UMRA  also  do  not  apply  to  today’s 
action.  Before  EPA  establishes  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  smail 
governments,  section  203  of  UMRA 
requires  EPA  to  develop  a  small 
government  agency  plan.  This  rule 
contains  no  regulatory  requirement  that 
might  significantly  or  uniquely  affect 
small  governments.  The  Agency 
recognizes  that  although  small 
governments  may  own  and/or  operate 
USTs,  this  codification  incorporates  into 
the  Code  of  Federal  Regulations  the 
State  of  Alabama’s  requirements  which 
are  being  authorized  concurrently  by 
EPA  under  40  CFR  Part  281  and,  thus 
small  governments  are  not  subject  to 
any  additional  significant  or  unique 
requirements  by  virtue  of  this 
codification. 

Certification  Under  the  Regulatory 
Flexibility  Act 

This  rule  codifies  the  decision  already 
made  to  approve  the  Alabama 
underground  storage  tank  program  and 
thus  has  no  separate  effect.  Therefore, 
this  rule  does  not  require  a  regulatory 
flexibility  analysis.  Thus,  pursuant  to 
section  605(b)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b),  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 


and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today’s  Federal  Register.  This  rule  is 
not  a  “major  rule”  as  defined  by  5 
U.S.C.  804(2). 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq.,  federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  or  final  rule. 
This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community 

List  of  Subjects  in  40  CFR  Part  282 

Environmental  protection,  Hazardous 
substances,  Incorporation  by  reference. 
Intergovernmental  relations,  State 
program  approval,  Underground  storage 
tanks,  Water  pollution  control. 

Dated:  January  8, 1997. 

A.  Stanley  Meiburg, 

Acting  Regional  Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  Part  282  is  proposed 
to  be  amended  as  follows: 

PART  282— APPROVED 
UNDERGROUND  STORAGE  TANK 
PROGRAMS 

1.  The  authority  citation  for  part  282 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6912,  6991c,  6991d, 
and  6991e. 

Subpart  B— Approved  State  Programs 

2.  Subpart  B  is  amended  by  adding 
§  282.50  to  read  as  follows: 

§  282.50  Alabama  State-Administered 
Program. 

(a)  The  State  of  Alabama  is  approved 
to  administer  and  enforce  an 
underground  storage  tank  program  in 
lieu  of  the  federal  program  under 
subtitle  I  of  the  Resource  Conservation 
and  Recovery  Act  of  1976  (RCRA),  as 
amended,  42  U.S.C.  6991  et  seq.  The 
State’s  program,  as  administered  by  the 
Alabama  Department  of  Environmental 
Management,  was  approved  by  EPA 
pursuant  to  42  U.S.C.  6991c  and  part 
281  of  this  Chapter.  EPA  published  the 
notice  for  final  determination  on  the 
approved  Alabama  underground  storage 
tank  program  concurrently  with  this 
notice  and  it  will  be  effective  on  March 
25,  1997. 

(b)  Alabama  has  primary 
responsibility  for  enforcing  its 
underground  storage  tank  program. 
However,  EPA  retains  the  authority  to 
exercise  its  inspection  and  enforcement 


authorities  under  sections  9005  and 
9006  of  subtitle  I  of  RCRA,  42  U.S.C. 
6991d  and  6991e,  as  well  as  under  other 
statutory  and  regulatory  provisions. 

(c)  To  retain  program  approval, 
Alabama  must  revise  its  approved 
program  to  adopt  new  changes  to  the 
federal  subtitle  I  program  which  make  it 
more  stringent,  in  accordance  with 
section  9004  of  RCRA,  42  U.S.C.  6991c, 
and  40  CFR  part  281,  subpart  E.  If 
Alabama  obtains  approval  for  the 
revised  requirements  pursuant  to 
section  9004  of  RCRA,  42  U.S.C.  6991c, 
the  newly  approved  statutory  and 
regulatory  provisions  will  be  added  to 
this  subpart  and  notice  of  any  change 
will  be  published  in  the  Federal 
Register. 

(d)  Alabama  will  have  final  approval 
for  the  following  elements  submitted  to 
EPA  in  Alabama’s  program- application 
for  final  approval  and  to  be  published 
in  the  Federal  Register  concurrently 
with  this  notice,  and  to  be  effective  on 
March  25, 1997.  Copies  of  Alabama’s 
underground  storage  tank  program  may 
be  obtained  from  the  Ground  Water 
Branch,  Alabama  Department  of 
Environmental  Management,  1751  W.L. 
Dickinson  Drive,  Montgomery,  Alabama 
36130. 

(1)  State  statutes  and  regulations,  (i) 
The  provisions  cited  in  this  paragraph 
are  incorporated  by  reference  as  part  of 
the  underground  storage  tank  program 
under  subtitle  I  of  RCRA,  42  U.S.C.  6991 
et  seq. 

(A)  Al&Dama  Statutory  Requirements 
Applicable  to  the  Underground  Storage 
Tank  Program,  1996. 

(B)  Alabama  Regulatory  Requirements 
Applicable  to  the  Underground  Storage 
Tank  Program,  1996. 

(ii)  The  following  statutes  and 
regulations  are  part  of  the  approved 
state  program,  although  not 
incorporated  by  reference  herein  for 
enforcement  purposes. 

(A)  The  statutory  provisions  include: 
Code  of  Alabama  1975,  Title  22,  Chapter 
36,  Section  9  and  Code  of  Alabama 
1975,  Title  22,  Chapter  22A,  Section 
5(19). 

(B)  The  regulatory  provisions  include: 
none. 

(iii)  The  following  statutory  and 
regulatory  provisions  are  broader  in 
scope  than  the  federal  program,  are  not  * 
part  of  the  approved  program,  and  are 
not  incorporated  by  reference  herein  for 
enforcement  purposes. 

(A)  Code  of  Alabama  1975,  Title  22, 
Chapter  36,  Section  5,  insofar  as  it  refers 
to  underground  storage  tank  regulation 
fees. 

(B)  Code  of  Alabama  1975,  Title  22, 
Chapter  36,  Section  7,  insofar  as  it  refers 
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to  rules  and  regulations  to  establish  and 
protect  wellhead  areas  from 
contaminants. 

(C)  Alabama  Department  of 
Environmental  Management 
Administrative  Code  Section  335-6-15- 
.05,  insofar  as  it  requires  notification  of 
underground  storage  tank  systems  taken 
out  of  operation  on  or  before  January  1, 
1974. 

(D)  Alabama  Department  of 
Environmental  Management 
Adminstrative  Code  Section  335-6-15- 
45,  insofar  as  it  requires  underground 
storage  tank  regulation  fees. 

(E)  Alabama  Department  of 
Environmental  Management 
Adminstrative  Code  R.  335-6-15-.47, 
insofar  as  it  refers  to  financial 
responsibility  for  hazardous  substance 
underground  storage  tank  systems. 

(2)  Statement  of  legal  authority,  (i) 
“Attorney  General’s  Statement  for  Final 
Approval’’,  signed  by  the  Attorney 
General  of  Alabama  on  June  8, 1992, 
though  not  incorporated  by  reference,  is 
referenced  as  part  of  the  approved 
underground  storage  tank  program 
under  subtitle  I  of  RCRA,  42  U.S.C.  6991 
et  seq. 

(ii)  Letter  from  the  Attorney  General 
of  Alabama  to  EPA,  June  8, 1992,  though 
not  incorporated  by  reference,  is 
referenced  as  part  of  the  approved 
underground  storage  tank  program 
under  subtitle  I  of  RCRA,  42  U.S.C.  6991 
et  seq. 

(3)  Demonstration  of  procedures  for 
adequate  enforcement.  The 
“Demonstration  of  Procedures  for 
Adequate  Enforcement”  submitted  as 
part  of  the  final  application  in  July  1994 
and  revised  in  March  1995,  though  not 
incorporated  by  reference,  is  referenced 
as  part  of  the  approved  underground 
storage  tank  program  under  subtitle  I  of 
RCRA,  42  U.S.C.  6991  et  seq. 

(4)  Program  Description.  The  program 
description  and  any  other  material 
submitted  as  part  of  the  final 
application  in  July  1994  and  revised  in 
March  1995,  though  not  incorporated  by 
reference,  are  referenced  as  part  of  the 
approved  underground  storage  tank 
program  under  subtitle  I  of  RCRA,  42 
U.S.C.  6991  et  seq. 

(5)  Memorandum  of  Agreement.  The 
Memorandum  of  Agreement  between 
EPA,  Region  4  and  the  Alabama 
Department  of  Environmental 
Management,  signed  by  the  EPA, 
Regional  Administrator  on  August  2, 
1996,  though  not  incorporated  by 
reference,  is  referenced  as  part  of  the 
approved  underground  storage  tank 
program  under  subtitle  I  of  RCRA,  42 
U.S.C.  6991  et  seq. 


3.  Appendix  A  to  Part  282  is  amended 
by  adding  in  alphabetical  order 
“Alabama”  and  its  listing. 

Appendix  A  to  Part  282 — State 
Requirements  Incorporated  by 
Reference  in  Part  282  of  the  Code  of 
Federal  Regulations 

It  h  it  it  It 

Alabama 

(a)  The  statutory  provisions  include  Code 
of  Alabama  1975,  Title  22,  Chapter  36, 
Underground  Tank  and  Wellhead  Protection 
Act: 

Section  1 
Short  title. 

Section  2 
Definitions. 

Section  3 

Rules  and  regulations  governing 
underground  storage  tanks. 

Section  4 

Information  to  be  furnished  by  owner  upon 
request  of  department;  owner  to  permit 
access  to  records  and  entry  and 
inspection  of  facilities. 

Section  6 

Expenditure  of  funds  from  leaking 
underground  storage  tank  trust  fund; 
investigative  and  corrective  powers  in 
regard  to  administration  of  funds; 
liability  of  owner  or  operator  for  costs. 
Section  8 

Availability  to  public  of  records,  reports,  or 
information  obtained  under  chapter. 
Section  10 

Rules  and  regulations. 

(b)  The  regulatory  provisions  include 
Alabama  Department  of  Environmental 
Management,  Administrative  Code,  Division 
6,  Water  Quality  Program,  Volume  II,  revised 
effective:  June  1, 1994,  Chapter  335-6-15: 
Technical  Standards,  Corrective  Action 
Requirements  and  Financial  Responsibility 
for  Owners  and  Operators  of  Underground 
Storage  Tanks. 

Section  .01 
Purpose. 

Section  .02 
Definitions. 

Section  .03 
Applicability. 

Section  .04 

Interim  Prohibition  for  Deferred  UST 
Systems. 

Section  .05 

Notification,  except  those  USTs  taken  out 
of  operation  on  or  before  January  1, 1974. 
Section  .06 

Performance  Standards  for  New  UST 
Systems. 

Section  .07 

Upgrading  of  Existing  UST  Systems. 
Section  .08 

Plans  and  Specifications. 

Section  .09 

Spill  and  Overfill  Control. 

Section  .10 

Operation  and  Maintenance  of  Corrosion 
Protection. 

Section  .11 
Compatibility. 

Section  .12 


Repairs  Allowed. 

Section  .13 

Reporting  and  Recordkeeping. 

Section  .14 

General  Release  Detection  Systems  for  all 
UST  Systems. 

Section  .15 

Release  Detection  Requirements  for 
Petroleum  UST  Systems. 

Section  .16 

Release  Detection  Requirements  for 
Hazardous  Substance  UST  Systems. 
Section  .17 

Methods  of  Release  Detection  for  Tanks. 
Section  .18 

Methods  of  Release  Detection  for  Pipes. 
Section  .19 

Release  Detection  Recordkeeping. 

Section  .20 

Reporting  of  Suspected  Releases. 

Section  .21 

Investigation  Due  to  Environmental 
Impact. 

Section  .22 

Release  Investigation  and  Confirmation 
Steps. 

Section  .23 

Reporting  and  Clean-up  of  Spills  and 
Overfills. 

Section  .24 

Initial  Release  Response. 

Section  .25 

Initial  Abatement  Measures  and 
Preliminary  Investigation. 

Section  .26 

Preliminary  Investigation  Requirements. 
Section  .27 

Free  Product  Removal. 

Section  .28 

Secondary  Investigation  Requirements. 
Section  .29 

Corrective  Action  Plan. 

Section  .30 

Corrective  Action  Limits  for  Soils. 

Section  .31 

Corrective  Action  Limits  for  Ground  Water. 
Section  .32 

Alternative  Corrective  Action  Limits. 
Section  .33 
Risk  Assessment. 

Section  .34 
Public  Participation. 

Section  .35 

Analytical  Requirements. 

Section  .36 
Temporary  Closure. 

Section  .37 
Permanent  Closure. 

Section  .38 

Site  Closure  or  Change-in-Service 
Assessments. 

Section  .39 

Applicability  to  Previously  Closed  UST 
Systems. 

Section  .40 
Closure  Records. 

Section  .41 

Alternate  or  Temporary  Drinking  Water 
Source. 

Section  .42 

Availability  to  Public  of  Records,  Reports 
or  information. 

Section  .43 
Access  to  Records. 

Section  .44 
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Entry  and  Inspection  of  Facilities. 

Section  .46 

Financial  Responsibility  for  Petroleum 
UST  Owners  and  Operators. 

Section  .48 
Severability. 

[FR  Doc.  97-1763  Filed  1-23-97;  8:45  ami 

BILLING  CODE  6560-60-P 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AC50 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  Two  Insects 
From  the  Santa  Cruz  Mountains  of 
California 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines 
endangered  status  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  the  Mount  Hermon 
June  beetle  ( Polyphylla  barbata )  and 
Zayante  band-winged  grasshopper 
(Trimerotropis  infantilis).  These  two 
insect  species  are  restricted  to  the 
Zayante  sand  hills  ecosystem  endemic 
to  inland  marine  sand  deposits  in  the 
Santa  Cruz  Mountains  of  Santa  Cruz 
County,  California.  The  species  are  in 
danger  of  extinction  principally  because 
of  ongoing  and  future  habitat  loss  to 
sand  mining  and  urban  development. 
This  rule  implements  Federal  protection 
and  recovery  provisions  afforded  by  the 
Act  for  each  of  these  animals.  The 
proposal  to  list  the  Santa  Cruz  rain 
beetle  ( Pleocoma  conjungens 
conjungens )  as  an  endangered  species  is 
being  withdrawn  and  will  appear  in  a 
separate  section  of  this  publication. 
EFFECTIVE  DATE:  February  24,  1997. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Ventura  Field  Office,  2493 
Portola  Road,  Suite  B,  Ventura, 
California  93003. 

FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Benz,  Assistant  Field  Supervisor  (see 
ADDRESSES  section,  telephone  805/644- 
1766). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Mount  Hermon  June  beetle 
(Polyphylla  barbata)  and  Zayante  band¬ 


winged  grasshopper  (Trimerotropis 
infantilis)  are  endemic  to  the  unique 
Zayante  sand  hills  ecosystem  associated 
with  isolated  sandstone  deposits  in  the 
Santa  Cruz  Mountains,  Santa  Cruz 
County,  California. 

The  Santa  Cruz  Mountains  are  a 
geologically  young  range  composed  of 
igneous  and  metamorphic  rocks 
overlaid  by  thick  layers  of  sedimentary 
material  uplifted  from  the  ocean  floor 
and  ancient  shoreline  zone  (Caughman 
and  Ginsberg  1987).  These  Miocene 
marine  terraces,  called  the  Santa 
Margarita  formation  (Clark  1981; 
Marangio  1985),  persist  as  pockets  of 
sandstones  and  limestones  geologically 
distinct  from  the  volcanic  origins  of  the 
Santa  Cruz  Mountains.  Soils  that  formed 
from  these  sandstone  deposits  occur  in 
scattered  pockets  covering 
approximately  3,400  hectares  (ha)  (8,400 
acres  (ac)),  and  are  called  the  Zayante 
soil  series  (USDA  Soil  Conservation 
Service  1980).  Zayante  soils  are 
endemic  to  Santa  Cruz  County  and 
occur  in  three  primary  clusters.  The 
largest  cluster  is  in  the  vicinity  of  the 
communities  of  Ben  Lomond,  Felton, 
Mount  Hermon,  Olympia,  and  Scotts 
Valley.  A  second  cluster  is  located  in 
the  Bonny  Doon  area.  The  third,  and 
smallest,  cluster  is  found  near  the 
community  of  Corralitos.  Zayante  soils 
are  deep,  coarse- textured,  poorly 
developed,  and  well  drained  (USDA 
Soil  Conservation  Service  1980). 

Predominant  vegetation  of  the  Santa 
Cruz  Mountains  consists  of  coast 
redwood  forest  (Zinke  1988)  and  mixed 
evergreen  forest  (Sawyer  et  al.  1988). 
However,  the  coarse,  sandy,  Zayante 
soils  create  a  warmer  and  drier 
microclimate  that  supports  a  uniquely 
adapted  flora  distinctly  different  from 
the  surrounding  forest  and  chaparral 
communities  (Marangio  1985;  Davilla 
1990).  The  Zayante  soils  in  the  Ben 
Lomond-Mount  Hermon-Scotts  Valley 
and  Bonny  Doon  regions  harbor  a 
complex  vegetation  mosaic  dominated 
by  maritime  coast  range  ponderosa  pine 
forest  and  northern  maritime  chaparral 
(Griffin  1964;  Holland  1986).  The 
distributions  of  northern  maritime 
chaparral  and  maritime  coast  range 
ponderosa  pine  forest  overlap  to  form  a 
complex  and  intergrading  mosaic  of 
communities  variously  referred  to  as 
“ponderosa  sand  parkland,”  “ponderosa 
pine  sandhills,”  and  “silver-leafed 
manzanita  mixed  chaparral.”  These 
habitats  will  be  collectively  referred  to 
as  “Zayante  sand  hills  habitat”  or  the 
“Zayante  sand  hills  ecosystem.”  The 
Corralitos  cluster  of  Zayante  soils  is 
distant  and  does  not  support  similar 
vegetation.  Therefore,  that  cluster  is  not 


included  in  the  Zayante  sand  hills 
ecosystem. 

The  occurrence  of  ponderosa  pine 
(Pinus  ponderosa)  in  this  region 
represents  a  disjunct,  remnant 
occurrence  of  the  species  in  the  Santa 
Cruz  Mountains,  reflective  of  the  unique 
edaphic  conditions  on  Zayante  soils. 

Here,  maritime  coast  range  ponderosa 
pine  forest  occurs  as  open,  park-like 
stands  with  low  densities  of  ponderosa 
pines  occasionally  interspersed  with 
knobcone  pines  (Pinus  attenuata)  and, 
at  some  sites,  the  federally  endangered 
Santa  Cruz  cypress  (Cupressus 
abramsiana).  The  presence  of  knobcone 
pines  and  Santa  Cruz  cypress,  which 
require  periodic  fires  for  reproduction 
(Vogl  et  al.  1988),  suggests  that  fire  may 
play  an  important  role  in  the 
maintenance  of  the  Zayante  sand  hills 
habitat  mosaic  (Griffin  1964;  Marangio 
1985;  Holland  1986). 

Northern  maritime  chaparral  on 
Zayante  soils  is  dominated  by  the  silver- 
leafed  manzanita  (Arctostaphylos 
silvicola),  a  candidate  for  Federal  listing 
endemic  to  the  region.  It  may  occur  as 
monotypic  stands  or  be  mixed  with 
Ceanothus  sp.,  Adenostoma  sp., 
Eriodictyon  sp.,  and  other  shrub  species. 
Knobcone  pine  may  occasionally  be 
present  (Morgan  1983;  Marangio  1985; 
Lee  1994). 

The  Zayante  sand  hills  ecosystem 
harbors  a  diversity  of  rare  and  endemic 
plant  species  and  disjunct  populations 
(Thomas  1961;  Griffin  1964;  Morgan 
1983).  In  addition  to  the  endemic  silver- 
leafed  manzanita  and  the  disjunct 
population  of  ponderosa  pine,  Zayante 
soils  support  the  federally  endangered 
Erysimum  teretifolium  (Ben  Lomond 
wallflower),  Chorizanthe  pungens  var. 
hartwegiana  (Ben  Lomond  spineflower), 
and  Chorizanthe  robusta  var.  hartwegii 
(Scotts  Valley  spineflower).  Because  of 
the  unique  flora  found  there,  the 
Zayante  sand  hills  are  considered  to  be 
“biological  islands”  (Marangio  1985). 

A  unique  habitat  within  the  Zayante 
sand  hills  ecosystem  is  sand  parkland 
characterized  by  sparsely  vegetated, 
sandstone-dominated  ridges  and  saddles 
that  support  a  wide  array  of  annual  and 
perennial  herbs  and  grasses.  Scattered 
ponderosa  pine  trees  are  often  present. 
Although  overall  vegetation  cover  is 
generally  less  than  20  percent,  sand 
parkland  supports  over  90  specifically 
adapted  plant  species  (Morgan  1983; 
Davilla  1990). 

The  ranges  of  the  Mount  Hermon  June 
beetle  and  Zayante  band-winged 
grasshopper  are  highly  restricted  within 
the  Santa  Cruz  Mountains.  The  Mount 
Hermon  June  beetle  is  limited  to  the 
Zayante  sand  hills  ecosystem.  It  is 
found  in  sand  parkland  and  other  sandy 
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areas  within  chaparral  and  ponderosa 
pine  stands.  The  Zayante  band-winged 
grasshopper  is  more  narrowly 
distributed,  known  only  from  seven 
patches  of  sand  parkland. 

The  Mount  Hemion  June  beetle  was 
first  described  by  Cazier  (1938)  from 
Mount  Hermon,  Santa  Cruz  County, 
California.  The  adult  male  is  a  cryptic 
small  scarab  beetle  with  a  black  head, 
dark  blackish-brown  elytra  (thick 
leathery  forewings)  clothed  with 
scattered  long  brown  hair,  and  a  striped 
body.  Elytral  vittae  (stripes)  are  broken, 
often  reduced  to  discontinuous  clumps 
of  scales,  but  still  form  identifiable  lines 
(Cazier  1938;  Young  1988).  Females  are 
larger,  with  a  black  head,  chestnut- 
colored  clypeus  (plate  on  lower  part  of 
face)  and  elytra,  and  golden  hairs  on  the 
head,  thorax,  and  legs  (Young  1988). 

The  single  adult  female  described  was 
22  by  11  millimeters  (mm)  (0.87  by  0.43 
inches  (in.)),  while  the  holotype  male 
was  20  by  9.7  mm  (0.79  by  0.39  in.) 
(Young  1988). 

The  Mount  Hermon  June  beetle  is  1  of 
28  species  of  Polyphylla  in  North 
America  north  of  Mexico,  and  1  of  15 
species  of  the  diffracta  complex  within 
the  genus  Polyphylla  (Young  1988).  The 
status  of  P.  barbata  as  a  full  species  was 
supported  by  Cazier  (1940)  and  again  by 
Young  (1988),  who  recently  made 
several  nomenclatural  adjustments  to 
the  genus  Polyphylla  but  retained  P. 
barbata.  Three  other  wide-ranging 
species  of  Polyphylla  occur  in  the  Ben 
Lomond-Mount  Hermon-Scotts  Valley 
area — P.  crinita,  P.  nigra,  and  P. 
decemlineata.  The  Mount  Hermon  June 
beetle  is  distinguished  from  other 
species  of  Polyphylla  by  the  presence  of 
relatively  dense,  long,  erect  hairs 
scattered  randomly  over  the  elytra  and 
short  erect  hairs  on  the  pygidium 
(abdominal  segment)  (Young  1988). 

Like  other  Polyphylla  species,  the 
Mount  Hermon  June  beetle  is  believed 
to  require  about  2  to  3  years  to  mature 
from  an  egg  through  the  adult  form. 
However,  the  rate  of  growth  of 
laboratory-reared  larvae  suggests  that 
the  Mount  Hermon  June  beetle  may 
complete  its  life  cycle  within  1  year  (W. 
Hazeltine,  in  litt.  1994).  Most  of  the  fife 
cycle  is  spent  in  larval  stages.  The 
larvae  are  subterranean  and  feed  on 
plant  roots.  While  Polyphylla  larvae  are 
generally  considered  to  be  grass  and 
pine  root  feeders  (F.  Andrews, 
California  Department  of  Food  and 
Agriculture,  pers.  comm.  1993;  A. 
Evans,  Los  Angeles  Museum  of  Natural 
History,  pers.  comm.  1993),  the  Mount 
Hermon  June  beetle  also  may  feed  on 
the  roots  of  monkeyflower,  oak,  fern, 
and  other  plants  found  in  the  Zayante 


sand  hills  ecosystem  (W.  Hazeltine,  in 
litt.  1993). 

During  summer.  Mount  Hermon  June 
beetles  emerge  as  imagos  (adult  forms) 
to  reproduce.  Males  are  strong  fliers, 
emerging  from  their  burrows  to  fly  low 
to  the  ground  in  search  of  females  (W. 
Hazeltine,  in  litt.  1994).  Females  are 
thought  to  be  fossorial,  remaining  just 
below  the  surface  in  burrows.  Females 
may  not  fly  due  to  their  large  body  size 
(A.  Evans,  pers.  comm.  1993;  A.  Hardy, 
California  Department  of  Food  and 
Agriculture,  pers.  comm.  1993).  Like 
other  Polyphylla  species,  males  are 
believed  to  locate  females  by  tracking 
female  pheromone  signals  (Fowler  and 
Whitford  1981;  Hazeltine  1993);  such  a 
mechanism  would  ensure  reproductive 
success  within  the  limited  time  period 
for  mating  (Lilly  and  Shorthouse  1971). 
The  flight  season  generally  extends  from 
mid-June  to  late  July.  The  flight  time  of 
males  appears  restricted  to  evening, 
being  observed  only  between  8:45  and 
9:30  pm;  flights  may  occur  later  during 
the  latter  part  of  the  flight  season 
(Hazeltine  1993). 

The  small  mouthparts  and  limited 
flight  period  of  Mount  Hermon  June 
beetles  suggest  that  adults  of  this 
species  do  not  feed  (W.  Hazeltine,  in  litt. 
1993).  Adults  of  the  related  Polyphylla 
decemlineata  are  known  to  feed  on  the 
leaves  of  trees  (Johnson  1954).  At  the 
end  of  the  flight  period  each  evening, 
males  burrow  back  into  the  soil, 
emerging  repeatedly  on  subsequent 
evenings  to  search  for  mates  until  their 
nutrient  reserves  expire  (Hazeltine 

1993) .  Females  are  believed  to  lay  eggs 
at  the  bottom  of  their  burrows  and  die 
a  short  time  later.  The  fife  cycle 
continues  as  newly  hatched  larvae 
tunnel  from  the  burrow  in  search  of 
roots. 

Habitat  of  the  Mount  Hermon  June 
beetle  is  described  as  ponderosa  pine- 
chaparral  habitat  with  sandy  soil  and 
open,  sparsely  vegetated  areas 
(Hazeltine  1993;  W.  Hazeltine,  pers. 
comm.  1994;  J.  Hoekstra,  U.S.  Fish  and 
Wildlife  Service,  pers.  obs.  1994). 

Mount  Hermon  June  beetles  also  may 
occur  in  more  vegetated  areas  of 
chaparral  (D.  Russell,  Miami  University, 
Ohio,  pers.  comm  1994).  Common 
vegetation  found  in  these  open  areas 
includes  bracken  fern  ( Pteridium 
aquilinum),  monkeyflower  ( Diplacus 
sp.;  Mimulus  sp.),  grasses,  and  small 
annual  forbs  0-  Hoekstra,  pers.  obs. 

1994) .  While  not  always  present,  silver- 
leafed  manzanita  seems  to  be  a  good 
indicator  of  suitable  habitat  (Hazeltine 
1993;  J.  Hoekstra,  pers.  obs.  1994)  All  of 
these  descriptions  are  consistent  with 
those  of  Zayante  sand  hills  habitat. 


Most  Polyphylla  species  have  narrow 
distributions.  Of  28  North  American 
species,  20  have  restricted  ranges;  15  of 
these  are  endemic  to  isolated  sand 
deposits  (Young  1988).  The  restricted 
distributions  of  these  species  are  likely 
due  to  various  factors  including 
substrate  and  food  preferences,  edaphic 
tolerances,  and  the  low  mobility  of 
fossorial  larvae  and  females.  Most 
Polyphylla  species  seem  to  prefer  sand 
and  grass  or  sand,  grass,  and  conifer 
associations  similar  to  those  found  in 
the  Zayante  sand  hills  ecosystem 
(Borror  et  al.  1976;  Young  1988;  A. 
Hardy,  pers.  comm.  1993). 

The  range  of  the  Mount  Hermon  June 
beetle  is  restricted  to  the  Zayante  sand 
hills  habitat  of  the  Ben  Lomond-Mount 
Hermon-Scotts  Valley  area.  Historically, 
specimens  were  known  only  from 
“sandhills”  at  the  type  locality  of  Mount 
Hermon  in  Santa  Cruz  County, 

California  (Cazier  1938, 1940;  Young 
1988).  A  single  historic  specimen 
collected  in  1968  and  labeled  only 
“Santa  Cruz”  has  been  reported  (S. 
McCabe,  California  Native  Plant  Society, 
in  litt.  1991).  This  specimen  was  not 
helpful  in  the  Service’s  range  analysis 
because  of  its  non-specific  location 
label. 

Between  1989  and  1994,  Mount 
Hermon  June  beetles  were  collected  at 
28  of  43  sites  surveyed.  Records  include 
results  of  a  regional  survey  and 
incidental  collections  (S.  McCabe  1991; 
Hazeltine  1993;  W.  Hazeltine,  pers. 
comm.  1994;  D.  Russell,  pers.  comm. 
1994).  Twenty  six  of  the  28  collection 
locations  were  on  mapped  Zayante  soils 
in  the  primary  cluster  of  the  Ben 
Lolmond-Mount  Hermon-Scotts  Valley 
area.  The  other  two  collection  records 
were  within  the  same  area,  in  proximity 
to  mapped  Zayante  soils  (Hoekstra 
1994).  All  sites  were  similarly 
characterized  by  sparsely  vegetated 
sandy  substrate  with  silver-leafed 
manzanita  or  ponderosa  pine  (Hazeltine 
1993;  J.  Hoekstra,  pers.  obs.  1994). 
Mount  Hermon  June  beetles  were  not 
found  in  surveys  of  suitable  Zayante 
sand  hills  habitat  outside  the  Ben 
Lomond-Mount  Hermon-Scotts  Valley 
area;  nor  were  they  found  at  locations 
with  habitat  not  characteristic  of  the 
Zayante  sand  hills  ecosystem  (Hoekstra 
1994). 

Over  40  percent  of  Zayante  sand  hills 
habitat  is  estimated  to  have  been  lost  to, 
or  altered  by,  human  activities 
including — sand  mining,  urban 
development,  recreational  activities, 
and  agriculture.  Historically,  Zayante 
sand  hills  habitat  was  estimated  to  have 
covered  2533  ha  (6265  ac)  (Lee  1994). 
Currently,  1459  ha  (3608  ac)  remain  in 
a  natural  state  (Lee  1994).  Portions  of 
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the  Zayante  sand  hills  ecosystem  are 
protected  under  public  ownership  in 
only  three  locations — the  Quail  Holiow 
Ranch,  owned  by  the  County  of  Santa 
Cruz;  Bonny  Doon  Ecological  Preserve, 
managed  by  the  California  Department 
of  Fish  and  Game;  and  Henry  Cowell 
Redwoods  State  Park  (Marangio  1985; 
Lee  1994).  However,  the  Mount  Hermon 
June  beetle  is  not  known  to  occur  in 
either  the  Bonny  Doon  Ecological 
Preserve  or  Henry  Cowell  Redwoods 
State  Park.  The  majority  of  Zayante  sand 
hills  habitat  is  on  privately  owned 
properties  and  is  susceptible  to 
continued  sand  mining  and  urban 
development.  No  Federal  land  is  located 
in  the  region. 

The  Zayante  band-winged 
grasshopper  was  first  described  from  a 
sand  parkland  area  near  Mount  Hermon 
in  the  Santa  Cruz  Mountains,  Santa 
Cruz  County,  California  (Rentz  and 
Weissman  1984).  The  body  and 
forewings  are  pale  gray  to  light  brown 
with  dark  crossbands  on  the  forewings. 
The  basal  area  of  the  hindwings  is  pale 
yellow  with  a  faint  thin  band.  The  hind 
tibiae  (lower  legs)  are  blue-gray  and  the 
eye  is  banded.  It  is  one  of  the  smallest 
species  in  the  genus.  Males  range  in 
length  from  13.7  to  17.2  mm  (0.54  to 
0.68  in.);  females  are  larger,  ranging  in 
length  from  19.7  to  21.6  mm  (0.78  to 
0.85  in.)  (Otte  1984;  Rentz  and 
Weissman  1984). 

The  Zayante  band-winged 
grasshopper  is  1  of  56  species  in  the 
genus  Trimerotropis  (Rentz  and 
Weissman  1984).  This  species  is  similar 
in  appearance  to  Trimerotropis  occulans 
and  Trimerotropis  koebelei;  neither  of 
these  species  is  known  from  the  Zayante 
sand  hills  region  (Otte  1984;  Rentz  and 
Weissman  1984).  Trimerotropis 
thalassica  and  Trimerotropis 
pallidipennis  pallidipennis  have  been 
caught  nearby  but  are  not  considered 
sympatric  (Rentz  and  Weissman  1984). 

The  flight  season  of  the  Zayante  band¬ 
winged  grasshopper  extends  from  late 
May  through  August  with  peak  activity 
during  July  and  August  (White  1993;  R. 
Morgan,  in  litt.  1994).  Specimens  have 
been  collected  as  late  as  November  1 
(White  1993).  When  flushed, 
individuals  generally  fly  1  to  2  meters 
(m)  (3  to  7  feet  (ft)),  stridulating 
(producing  a  buzzing  sound)  in  flight 
(Rentz  and  Weissman  1984).  Band¬ 
winged  grasshoppers  often  alight  on 
bare  ground,  and  are  conspicuous  in 
flight  because  of  the  color  of  the  hind 
wings  and  the  crackling  sound  made  by 
the  wings  (Borror  et  al.  1976).  No 
additional  information  on  the  life  cycle 
of  this  species  is  available. 

Habitat  of  the  Zayante  band-winged 
grasshopper  was  originally  described  as 


“sandy  substrate  sparsely  covered  with 
Lotus  and  grasses  at  the  base  of  pines” 
(Rentz  and  Weissman  1984).  Subsequent 
reports  describe  habitat  as  open  sandy 
areas  with  sparse,  low  annual  and 
perennial  herbs  on  high  ridges  with 
sparse  ponderosa  pine.  Such 
descriptions  are  consistent  with  those  of 
sand  parkland.  Surveys  also  report  that 
the  Zayante  band-winged  grasshopper 
co-occurs  with  Erysimum  teretifolium 
(Ben  Lomond  wallflower),  a  federally 
endangered  plant  (White  1993;  R. 
Morgan,  in  litt.  1994).  The  significance 
of  such  an  association  is  unknown. 

The  Zayante  band-winged 
grasshopper  is  narrowly  restricted  to 
sand  parkland  habitat  found  on  ridges 
and  hills  within  the  Zayante  sand  hills 
ecosystem.  The  species  was  described 
from  specimens  collected  in  1977  on 
sparsely  vegetated  sandy  soil  above  the 
Olympia  sand  quarry.  Other  historic 
specimens  were  labeled  only  “Santa 
Cruz  Mts.,  no  date”;  “Alma,  1928”; 
“Felton,  1959”;  and  “Santa  Cruz,  1941” 
(Rentz  and  Weissman  1984).  Because  no 
specific  location  or  habitat  descriptions 
accompanied  the  historic  specimens, 
they  were  not  considered  in  the 
assessment  of  current  range  and  status 
of  the  species.  The  “Alma  1928”  record 
may  suggest  distributional  outliers,  but 
no  subsequent  collections  have  been 
recorded  to  substantiate  the  current 
existence  of  such  a  population. 
Furthermore,  the  town  of  Alma 
currently  is  inundated  by  a  reservoir, 
and  the  cited  specimens  cannot  be 
located  in  the  listed  depository  for 
verification  (W.  Hazeltine,  in  litt.  1994; 
D.  Weissman,  California  Academy  of 
Sciences,  pers.  comm.  1994). 

Between  1989  and  1994,  Zayante 
band-winged  grasshoppers  were  found 
at  10  of  39  sites  sampled  during  two 
independent  regional  surveys  (White 
1993;  R.  Morgan,  in  litt.  1994).  All  10 
collection  locations  were  on  Zayante 
series  soils  (Hoekstra  1994).  The  habitat 
at  these  sites  was  consistently  described 
as  a  sparsely  vegetated  sandy  substrate 
or  sand  parkland  (White  1993;  R. 
Morgan,  in  litt.  1994).  The  association 
and  restriction  of  the  Zayante  band¬ 
winged  grasshopper  to  sand  parkland 
was  further  corroborated  by  an  overlay 
of  collection  locations  on  maps 
delineating  sand  parkland  habitat 
(Marangio  1985;  R.  Morgan,  in  litt.  1994; 
Lee  1994).  All  10  collection  locations 
fell  within  7  discrete  areas  of  sand 
parkland  habitat  (Hoekstra  1994). 

Over  60  percent  of  sand  parkland  is 
estimated  to  have  been  lost  to,  or  altered 
by,  human  activities  including  sand 
mining,  urban  development,  recreation, 
and  agriculture  (Marangio  and  Morgan 
1987;  R.  Morgan,  pers.  comm.  1992;  Lee 


1994).  Approximately  200  to  240  ha 
(500  to  600  ac)  of  sand  parkland  existed 
historically  (Marangio  and  Morgan 
1987).  By  1986,  only  100  ha  (250  ac)  of 
sand  parkland  remained  intact 
(Marangio  and  Morgan  1987).  By  1992, 
sand  parkland  was  reportedly  reduced 
to  only  40  ha  (100  ac)  (R.  Morgan,  pers. 
comm.  1992).  A  more  recent  assessment 
revised  that  estimate  up  to  78  ha  (193 
ac)  because  of  identification  and 
inclusion  of  additional  lower  quality 
sand  parkland  (Lee  1994).  Evaluation  of 
sand  parkland  quality  was  based  upon 
vegetation  structure  and  species 
composition.  Only  20  ha  (49  ac)  of  sand 
parkland  habitat  are  publicly  owned — 
1.2  ha  (3  ac)  of  high  quality  and  2.4  ha 
(6  ac)  low  quality  habitat  are  protected 
within  the  Quail  Hollow  Ranch,  owned 
by  the  County  of  Santa  Cruz;  8  ha  (20 
ac)  of  low  quality  sand  parkland  are 
protected  in  the  Bonny  Doon  Ecological 
Preserve,  managed  by  the  California 
Department  of  Fish  and  Game  (Lee 
1994);  and  approximately  8  ha  (20  ac)  of 
low  quality  habitat  occur  in  Henry 
Cowell  Redwoods  State  Park  (S. 
Steinmetz,  Henry  Cowell  Redwoods 
State  Park,  pers.  comm.  1993).  The 
Zayante  band-winged  grasshopper  does 
not  occur  in  the  Bonny  Doon  Ecological 
Preserve  or  Henry  Cowell  Redwoods 
State  Park.  The  remaining  58  ha  (143  ac) 
of  sand  parkland  are  privately  owned 
and  at  risk  of  loss  to  sand  mining  and 
urban  development  (D.  Hilly ard, 
California  Department  of  Fish  and 
Game,  pers.  comm.  1993;  Lee  1994). 

Previous  Federal  Action 

The  Service  included  the  Mount 
Hermon  June  beetle  as  a  category  2 
candidate  species  in  the  January  6, 1989 
(54  FR  554)  and  November  21, 1991  (56 
FR  58804)  Animal  Notices  of  Review. 
Category  2  species  were  those  for  which 
information  in  the  Service’s  possession 
indicated  that  listing  was  possibly 
appropriate,  but  for  which  substantive 
data  on  biological  vulnerability  and 
threats  were  not  available  to  support 
proposed  rules. 

On  February  11, 1991,  the  Service  was 
petitioned  by  Mr.  Stephen  McCabe, 
California  Native  Plant  Society,  to 
emergency  list  the  Mount  Hermon  June 
beetle  as  an  endangered  species.  The 
Service  made  a  90-day  finding  on  June 
10, 1991,  that  although  an  emergency 
situation  did  not  exist,  substantial 
information  had  been  presented 
indicating  that  listing  may  be  warranted, 
and  announced  this  decision  in  the 
August  19, 1992,  Federal  Register  (57 
FR  37513).  The  Service  initiated  a  status 
review  of  the  Mount  Hermon  June  beetle 
at  that  time. 
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The  Service  was  petitioned  on  July 
16, 1992,  by  Dr.  David  Weissman, 
California  Academy  of  Sciences,  to  list 
the  Zayante  band-winged  grasshopper 
as  an  endangered  species.  No  separate 
90-day  finding  was  published  for  this 
species;  final  finding  for  the  petitioned 
action  was  contained  in  a  proposed  rule, 
which  included  listing  the  Zayante 
band-winged  grasshopper  as  endangered 
(59  FR  24112). 

The  Service  learned  of  the  status  of, 
and  threats  to,  the  Santa  Cruz  rain  beetle 
(Pleocoma  conjungens  conjungens) 
during  status  reviews  of  the  Mount 
Hermon  June  beetle  and  Zayante  band¬ 
winged  grasshopper.  During  the  status 
reviews  of  the  three  taxa,  the  Service 
examined  the  available  literature  and 
data  on  life  history,  ecology,  locality 
records,  and  species’  ranges.  Sources  of 
status  and  threat  information  for  the 
Mount  Hermon  June  beetle,  Zayante 
band-winged  grasshopper,  and  Santa 
Cruz  rain  beetle  included  reports  and 
plans  supplied  by  proponents  of  the 
listing  and  reviewing  agencies’  plans  for 
development  projects  within  the  range 
of  these  three  species,  and  reviewing 
published  and  unpublished  data  from 
scientists  with  expertise  on  these  taxa 
and  their  habitat  needs. 

On  May  10, 1994,  the  Service 
published  a  proposed  rule  in  the 
Federal  Register  (59  FR  24112)  to  list 
the  three  insects  as  endangered.  The 
proposed  rule  constituted  the  final 
finding  for  the  petitioned  actions  for  the 
Mount  Hermon  June  beetle  and  Zayante 
band-winged  grasshopper,  in 
accordance  with  section  4(b)(3)(B)(ii)  of 
the  Act.  The  proposed  rule  opened  a 
public  comment  period  through  July  11, 
1994,  to  allow  submission  of  new  and 
additional  information  on  the  species 
and  written  comments  from  the  public. 
A  public  hearing  was  requested  by  Dr. 
William  Hazeltine  of  Oroville, 

California  on  May  30, 1994.  A  Notice  of 
Public  Hearing  and  Extension  of  Public 
Comment  Period  was  published  on  June 
29, 1994  (59  FR  33484).  This  notice 
extended  the  public  comment  period 
through  August  1, 1994.  The  public 
hearing  was  held  on  July  18, 1994,  in 
Santa  Cruz,  California  and  allowed 
presentation  of  both  oral  testimony  and 
written  comments.  A  notice  reopening 
the  public  comment  period  through 
October  31, 1994,  was  published  on 
September  1, 1994  (59  FR  45254).  The 
comment  period  was  reopened  to  allow 
submission  of  additional  comments  and 
information  concerning  the  proposed 
rule. 

Based  upon  information  received 
during  the  cited  public  comment 
periods,  the  proposed  listing  of  the 
Santa  Cruz  rain  beetle  has  been 


withdrawn  by  the  Service.  A  notice 
withdrawing  the  proposal  is  published 
in  the  Federal  Register  concurrently 
with  this  final  rule. 

Summary  of  Comments  and 
Recommendations 

In  the  May  10, 1994,  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
Federal  and  State  agencies.  County  and 
local  governments,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  The  initial  60-day  comment 
period  was  extended  through  August  1, 
1994  (59  FR  33484),  and  reopened  from 
September  1, 1994,  through  October  31, 
1994,  to  allow  submission  of  additional 
comments  (59  FR  45254).  Newspaper 
notices  were  published  in  the  Santa 
Cruz  Sentinel  on  September  22, 1994, 
and  in  the  San  Jose  Mercury  News  on 
September  30, 1994,  inviting  general 
public  comment. 

The  Service  received  a  written  request 
from  Dr.  William  Hazeltine  of  Oroville, 
California  for  a  public  hearing.  The 
public  hearing  was  held  on  July  18, 
1994,  at  the  Santa  Cruz  County 
Government  Building  in  Santa  Cruz, 
California.  Each  speaker  was  provided  5 
minutes  to  present  oral  testimony 
concerning  the  proposed  rule;  written 
comments  also  were  accepted  at  the 
public  hearing.  Approximately  40 
individuals  attended  the  public  hearing; 
17  presented  statements. 

Seventy  three  comments,  including 
those  of  1  Federal  agency,  1  State 
agency,  3  local  government  officials, 
and  50  private  groups  and  individuals, 
were  received  during  the  comment 
periods  and  public  hearing.  Several 
people  submitted  more  than  one 
comment  to  the  Service.  Forty  one 
comments  supported,  27  expressed 
concerns,  and  5  were  neutral  on  the 
proposed  action.  Several  comments 
contained  significant  data  and 
information  concerning  the  biology, 
ecology,  range,  and  distribution  of  the 
subject  species.  This  information  was 
evaluated  and  incorporated  into  the 
final  determination  as  appropriate. 

Written  comments  and  oral 
statements  presented  at  the  public 
hearing  and  received  during  the 
comment  periods  are  addressed  in  the 
following  summary.  Written  and  oral 
comments  were  given  full  and  equal 
consideration.  Comments  of  a  similar 
nature  or  point  are  grouped  into  a 
number  of  general  issues.  These  issues 
and  the  Service’s  response  to  each  are 
discussed  below. 


Issue  1 :  Numerous  respondents 
concluded  that  listing  the  three  insect 
species  would  have  adverse  economic 
and  social  effects.  Several  commenters 
felt  that  residential  and  commercial 
development  would  be  stopped  or 
hindered.  Other  commenters  were 
concerned  about  effects  to  local  mining 
and  railroad  businesses.  Three 
commenters  requested  that  the  Service 
consider  and  analyze  possible 
socioeconomic  impacts.  A 
representative  of  the  Department  of  the 
Interior  Bureau  of  Mines  (Bureau) 
offered  the  Bureau’s  assistance  with 
such  analysis.  Another  commenter 
concluded  that  the  Service  failed  to 
include  Regulatory  Flexibility  Act 
analysis.  Some  commenters  stated  that 
the  listing  would  turn  public  opinion 
against  preservation  of  endangered 
species,  and  discredit  conservation 
organizations,  the  Act,  and  other 
environmental  organizations.  Several 
commenters  charged  that  the  Act  was 
being  subverted  by  proponents  of  the 
listing  and  the  Service  for  political 
purposes,  including  habitat  protection, 
land  use  control,  and  development 
restriction.  On  the  other  hand,  several 
respondents  asserted  that  the  economic 
effects  of  the  listing  were  being 
exaggerated  by  opponents.  They  argued 
that  individual  property  and 
homeowners  would  not  be  significantly 
affected  since  most  of  the  known 
occurrences  were  on  a  small  number  of 
large  properties.  Proponents  also  cited 
the  uniqueness  of  the  ecosystem  and  its 
flora  and  fauna  as  a  reason  to  list  the 
species. 

Service  Response:  These  comments 
address  a  diversity  of  economic,  social, 
and  political  issues.  However,  section 
4(b)(1)(A)  of  the  Act  requires  that  a 
listing  determination  be  based  solely  on 
the  best  scientific  and  commercial  data 
available.  The  legislative  history  of  this 
provision  clearly  states  the  intent  of 
Congress  to  “ensure”  that  listing 
decisions  are  “based  solely  on  biological 
criteria  and  to  prevent  non-biological 
criteria  from  effecting  such  decisions” 
(H.R.  Rep.  No.  97-835,  97th  Cong.  2d 
Sess.  19  (1982)).  As  further  stated  in  the 
legislative  history,  “economic 
considerations  have  no  relevance  to 
determinations  regarding  the  status  of 
species.”  Because  the  Service  is 
specifically  precluded  from  considering 
economic  impacts  in  a  final 
determination  on  a  proposed  listing, 
possible  economic  consequences  of 
listing  the  insects  were  not  considered. 

Issue  2:  One  commenter  concluded 
that  listing  the  Mount  Hermon  June 
beetle  and  Zayante  band-winged 
grasshopper  would  usurp  local  land  use 
planning  authorities. 
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Service  Response:  The  Act  does  not 
empower  the  Service  or  any  other 
Federal  agency  with  land  use  planning 
authorities.  Therefore,  local  planning 
responsibilities  would  remain  intact. 

Issue  3:  One  commenter  concluded 
that  land  owners  would  be  required  to 
prove  a  species  not  to  be  endangered  as 
a  condition  of  take  permits. 

Service  Response:  Section  10  of  the 
Act  describes  procedures  for  permitting 
exemption  from  take  prohibitions.  Such 
permission  may  only  be  granted  if  the 
activity  does  not  preclude  the  continued 
existence  and  eventual  recovery  of  the 
listed  species.  Permit  applicants  are  not 
required  to  demonstrate  species’  lack  of 
endangerment. 

Issue  4:  Three  commenters  concluded 
that  prohibitions  against  “take”  of  listed 
species,  as  defined  in  the  Act,  would 
violate  constitutional  prohibitions 
against  take  of  private  property  without 
compensation.  Two  commenters 
requested  that  the  Service  conduct  a 
takings  implication  analysis. 

Service  Response:  If  an  action  would 
not  harass,  harm,  kill,  or  otherwise 
“take”  a  listed  species,  the  prohibitions 
described  in  section  9  of  the  Act  are  not 
applicable.  If  an  action  would  take  a 
listed  species,  procedures  for  permitting 
exemptions  from  the  Act’s  take 
prohibitions  are  established  in  section 
10.  The  Attorney  General  of  the  U.S.  has 
issued  guidelines  to  the  Department  of 
the  Interior  (Department)  regarding 
Taking  Implications  Assessments 
(TLAs).  The  Attorney  General’s 
guidelines  state  that  TIAs  used  to 
analyze  the  potential  for  Fifth 
Amendment  taking  claims  are  to  be 
prepared  after,  rather  than  before,  an 
agency  makes  a  restricted  discretionary 
decision.  In  enacting  the  Act,  Congress 
required  the  Department  to  list  a  species 
based  solely  upon  scientific  and 
commercial  data  indicating  whether  or 
not  the  species  is  in  danger  of 
extinction.  The  Service  may  not 
withhold  a  listing  based  upon  economic 
concerns.  Therefore,  even  though  a  TLA 
may  be  required;  a  TLA  for  a  listing 
action  is  finalized  only  after  the  final 
determination  whether  to  list  a  species 
is  made. 

Issue  5:  One  commenter  concluded 
that  recovery  plans  require  coerced 
mitigation. 

Service  Response:  Although  recovery 
plans  identify  objectives,  strategies,  and 
specific  actions  necessary  for  the 
recovery  of  a  species,  the  plans  are 
guidance  documents.  Implementation  of 
recovery  plans  is  not  mandatory  under 
law. 

Issue  6:  Two  commenters  concluded 
that  the  Act  was  not  intended  for  insects 


and  that  the  species  did  not  qualify 
under  the  definitions  of  the  Act. 

Service  Response:  The  definition  of 
“fish  and  wildlife”  in  the  Act  includes 
“any  member  of  the  animal  kingdom, 
including  without  limitation  any 
mammal,  fish,  bird  *  *  *,  amphibian, 
reptile,  mollusk,  crustacean,  arthropod 
or  other  invertebrate.”  The  Phylum 
Arthropoda  (arthropods)  includes 
insects.  Because  the  Mount  Hermon 
June  beetle  and  Zayante  band-winged 
grasshopper  are  recognized  as  distinct 
species,  both  taxa  qualify  for  listing 
consideration  under  the  Act. 

Issue  7:  One  commenter  questioned 
the  Service’s  ability  to  protect 
endangered  species.  Two  commenters 
did  not  believe  that  funds  would  be 
available  to  monitor  the  species,  enforce 
the  Act,  or  develop  a  recovery  plan  for 
insect  species. 

Service  Response:  Measures  by  which 
the  Service  can  protect  endangered 
species  are  described  in  the  Available 
Conservation  Measures  section  of  this 
document. 

Issue  8:  One  commenter  asserted  that 
the  use  of  consultation  under  section  7 
of  the  Act  was  equivalent  to  ad  hoc 
administration  for  listed  species,  and 
that  it  avoided  National  Environmental 
Policy  Act  (NEPA)  review  and  taking 
issues. 

Service  Response:  Consultation 
processes  defined  in  section  7  of  the  Act 
provide  for  coordination  between  the 
Service  and  other  Federal  agencies  to 
ensure  that  Federal  actions  do  not 
jeopardize  the  continued  existence  of 
listed  species.  Recovery  plan  guidance 
helps  ensure  that  proposed  actions  are 
consistent  with  and  support  the 
recovery  goals  and  objectives  for  listed 
species.  The  consultation  process  in  no 
way  exempts  Federal  agencies  from 
compliance  with  NEPA  or  consideration 
of  taking  issues  if  required  for  a 
proposed  action. 

Issue  9:  A  number  of  respondents 
urged  the  Service  to  base  any  listing 
decisions  on  sound  science  using  expert 
data  and  opinions.  Another  concluded 
that  the  data  and  analyses  used  in  the 
proposed  rule  did  not  meet  scientific 
standards  of  review.  Several 
commenters  requested  that  the  data 
undergo  peer  review  to  evaluate 
additional  information  and  to  reconcile 
an  expert’s  disagreement  with  the 
Service’s  proposed  rule.  Two 
commenters  requested  that  the  Service 
delay  a  final  determination  to  allow  for 
adequate  evaluation  and  review  of  data. 

Service  Response:  To  ensure  that 
listing  decisions  are  based  on  sound 
scientific  data,  principles,  and  analyses, 
and  in  accordance  with  Service  policies, 
expert  opinions  of  independent  and 


appropriate  specialists  were  solicited 
regarding  pertinent  data  and 
assumptions  used  to  make  this  final 
determination.  All  available  data  and 
assumptions  concerning  the  biology  and 
distribution  of  the  species  were 
provided  to  the  reviewers.  Their 
comments  are  summarized  in  the  “Peer 
Review”  section  of  this  rule  and  have 
been  incorporated  as  appropriate.  As 
required  by  the  listing  regulations 
promulgated  in  50  CFR  part  424,  the 
Service  has  evaluated  the  available 
information  and  presented  the  data  and 
assumptions  for  independent  scientific 
review. 

Issue  10:  Several  respondents  were 
concerned  with  the  credibility  of 
available  data.  Individual  collectors 
were  criticized  by  various  commenters 
for  lacking  expertise  or  verifiable 
records.  These  collectors  defended  their 
credibility  by  citing  professional 
qualifications  and  acceptance  of  data 
within  the  scientific  community.  Other 
commenters  disputed  the  value  of 
published  versus  unpublished  data  and 
documents. 

Service  Response:  In  making  a  listing 
determination,  the  Service  is  obligated 
to  use  the  best  available  information. 

The  quality  and  reliability  of  data  used 
were  evaluated  against  the  following 
criteria — demonstrated  experience  or 
credentials  of  collectors,  consistency 
with  acceptable  methodologies,  and 
verifiability  of  data.  If  the  quality  or 
reliability  of  particular  data  was  deemed 
to  be  inadequate,  an  appropriate 
explanation  is  provided.  Similar 
standards  were  maintained  for 
evaluation  of  published  and 
unpublished  material. 

Issue  1 1 :  Three  commenters  cited 
unpublished  reports  that  contained 
substantial  information  on  the  biology 
and  range  of  the  Mount  Hermon  June 
beetle  and  Santa  Cruz  rain  beetle  not 
included  in  the  proposed  rule.  One 
commenter  concluded  that  the  Service 
ignored  the  reports  and  comments 
because  the  data  refuted  the  proposed 
rule. 

Service  Response:  Pertinent 
information  contained  in  these  reports 
has  been  incorporated  into  this  final 
determination. 

Issue  12:  Several  commenters  felt  that 
the  proposed  listing  was  based  on 
erroneous  assumptions  and  lack  of 
collection.  Two  commenters  contended 
that  failure  to  collect  specimens  did  not 
indicate  absence  of  the  species.  Three 
commenters  recommended  that  more 
thorough  studies  be  conducted  prior  to 
a  final  determination. 

Service  Response:  In  preparing  this 
final  determination,  the  Service  had 
available  substantial  collection  data  for 
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the  two  species,  including  data  from  the 
petition  to  list  the  Mount  Hermon  June 
beetle,  incidental  collection  records  of 
this  species,  and  the  results  of  a  1993 
regional  survey.  In  addition,  the  Service 
reviewed  the  results  of  two  independent 
regional  surveys  for  the  Zayante  band¬ 
winged  grasshopper.  These  data  were 
sufficient  to  determine  the  range  and  to 
evaluate  the  threats  to  the  species.  Peer 
reviewers  concurred  that  assumptions 
were  reasonable  and  appropriate. 

Issue  13:  Numerous  commenters 
concluded  that  the  proposed  listing  of 
the  Mount  Hermon  June  beetle  was  not 
supported  by  data  and  conclusions 
contained  in  survey  reports  and 
comments  submitted  by  Dr.  William 
Hazeltine,  who  studied  the  beetle  from 
1946  to  1952  and  again  from  1992  to 
1994.  These  commenters,  including  Dr. 
Hazeltine,  cited  collections  of  Mount 
Hermon  June  beetles  across  a  larger 
geographic  range  and  in  different  habitat 
than  the  Zayante  soils  and  sand 
parkland  described  in  the  proposed 
rule. 

Service  Response:  The  data  contained 
in  Dr.  Hazeltine’s  1993  survey  report 
significantly  expanded  the  known  range 
of  the  Mount  Hermon  June  beetle  with 
26  collection  records  reported  from  Ben 
Lomond  to  Scotts  Valley.  Hazeltine's 
data  also  showed  the  beetle  to  occur  in 
chaparral  habitats  as  well  as  sand 
parkland.  However,  Service  analysis 
showed  that  the  distribution  of 
successful  collection  sites  corresponded 
with  the  distribution  of  Zayante  soils  on 
which  Zayante  sand  hills  habitats  are 
found.  In  addition,  habitat  on  successful 
collection  sites  was  described  as 
sparsely  vegetated  sandy  areas  among 
chaparral  and  ponderosa  pine.  Service 
personnel  visited  the  collection  sites 
with  Dr.  Hazeltine  and  verified  the 
habitats  were  consistent  with 
descriptions  of  Zayante  sand  hills 
habitat.  Thus,  the  Service  concluded 
that  the  Mount  Hermon  June  beetle  is 
limited  to  Zayante  sand  hills  habitat  in 
the  Ben  Lomond-Mount  Hermon-Scotts 
Valley  area.  Although  this  range  is 
indeed  larger  than  previously  described 
and  extends  beyond  sand  parkland,  the 
Mount  Hermon  June  beetle  remains 
endangered  throughout  all  or  a 
significant  portion  of  its  range  to  the 
extent  that  listing  is  appropriate. 

Issue  14:  Several  commenters 
concluded  that  the  proposal  to  list  the 
Mount  Hermon  June  beetle  and  Zayante 
band-winged  grasshopper  as  endangered 
species  lacked  scientific  evidence  and 
was  not  supported  by  entomological 
information. 

Service  Response:  All  available  data 
and  information  concerning  the  biology 
and  status  of  these  species  was  reviewed 


and  evaluated  by  a  Service 
entomologist,  as  well  as  independent 
peer  reviewers.  This  material  was 
considered  to  be  sufficient  for  making  a 
final  determination  on  the  proposed 
rule.  The  assumptions,  data,  analyses, 
and  evidence  used  are  .presented 
throughout  this  document. 

Issue  15:  Several  commenters 
criticized  the  proposed  rule’s  dismissal 
of  outlying  specimens  as  scientifically 
irresponsible.  Particularly  cited  were 
two  Zayante  band-winged  grasshopper 
specimens  reported  from  Alma  which, 
according  to  the  commenters, 
demonstrated  the  Zayante  band-winged 
grasshopper  had  a  much  larger  range 
and  occupied  additional  habitats  not 
acknowledged  in  the  proposed  rule.  One 
commenter  further  asserted  the  Alma 
grasshopper  specimens  were  collected 
by  a  reputable  collector  such  that  the 
label  should  be  considered  accurate. 

The  same  commenter  noted  a  1968 
Mount  Hermon  June  beetle  specimen 
from  “Santa  Cruz”  was  dismissed  in  the 
proposed  rule,  and  cited  the  existence  of 
appropriate  habitat  in  a  location 
considered  to  be  Santa  Cruz. 

Service  Response:  The  Alma 
grasshopper  specimens  were  collected 
in  1928  from  an  unknown  specific 
location  or  habitat.  Although  the 
collector  was  reputable,  the  reliability  of 
this  record  is  questioned  for  the 
following  reasons — the  location  label  is 
non-specific  and  unverifiable  such  that 
the  specimens  may  have  been  collected 
anywhere  within  several  miles  of  Alma 
including  the  Ben  Lomond-Mount 
Hermon-Scotts  Valley  are*;  collection 
attempts  have  not  verified  the  existence 
of  Zayante  band-winged  grasshoppers  in 
areas  of  this  region  other  than  the  Ben 
Lomond-Mount  Hermon-Scotts  Valley 
area;  the  specimens  cannot  be  located  in 
the  listed  depository  for  verification. 

The  town  of  Alma  is  presently 
inundated  by  a  reservoir,  and  the 
species  has  been  found  exclusively  in 
sand  parkland  habitat.  These  specimens 
were  used  in  the  Service’s  analysis  of 
the  species’  current  range  and  after 
surveying  all  remaining  sites  that  may 
have  been  potential  habitat  for  this 
specimen  in  the  “Alma  area,”  the 
Servi  ce  concludes  that  no  evidence 
exists  that  confirms  the  species  may 
occur  in  this  region  other  than  currently 
known  location  records. 

The  Mount  Hermon  June  beetle 
specimen  was  not  helpful  in  the  range 
analysis  because  of  a  nonspecific 
location  label.  The  Service  agrees  that 
suitable  Zayante  sand  hills  habitat 
occurs  within  areas  considered  to  be 
“Santa  Cruz,”  as  stated  on  the 
specimen’s  label  rendering  it  of  little 


use  in  determining  other  areas  to  be 
included  in  the  extensive  surveys. 

Issue  16:  Many  commenters  felt 
population  sizes  and  trends  were  an 
important  consideration  in  evaluating 
the  status  of  a  species,  and  the  proposed 
rule  failed  to  demonstrate  any  historic 
population  decline  or  loss.  One 
commenter  claimed  current  abundances 
of  Mount  Hermon  June  beetle  were 
comparable  to  those  observed  45  years 
ago,  thus,  refuting  the  proposal  to  list 
the  species  as  endangered.  Another 
argued  the  Service  was  trying  to  fist  a 
habitat  since  an  assessment  of 
population  trends  did  not  exist. 

Service  Response:  The  only  available 
information  on  historic  population 
levels  is  the  number  of  specimens 
preserved  in  collections  and  the  reports 
of  Dr.  William  Hazeltine.  Dr.  Hazeltine 
reported  20  to  30  males  per  night  could 
be  collected  near  his  house  in  Mount 
Hermon  in  the  years  1946  through  1952. 
At  that  same  site  in  1993,  only  eight 
males  were  captured  at  fight  traps. 

While  this  might  suggest  a  decline  in 
numbers,  historic  population  trends  are 
not  one  of  the  five  factors  to  be 
considered  in  determining  whether  a 
species  is  endangered  or  threatened. 
Population  trends  of  insect  species  are 
not  useful  for  determining  endangered 
status  because  their  abundances  can 
fluctuate  substantially  from  year  to  year. 
Furthermore,  some  insect  species,  like 
the  Mount  Hermon  June  beetle  and 
Zayante  band-winged  grasshopper,  may 
be  very  abundant  in  localized 
populations,  yet  susceptible  to 
extirpation  by  a  single  action  or  event. 
Therefore,  threats  must  be  evaluated 
irrespective  of  population  estimates. 

Issue  17:  A  number  of  commenters 
concluded  that  the  proposed  rule  did 
not  provide  evidence  that  habitat  loss 
threatened  the  Mount  Hermon  June 
beetle  and  Zayante  band-winged 
grasshopper.  Two  commenters  cited  the 
collection  of  Mount  Hermon  June 
beetles  near  houses.  Other  commenters 
concluded  that  the  effects  of  pesticides 
and  vegetation  changes  were  not 
sufficiently  evidenced.  One  commenter 
suggested  that  vegetation  changes  would 
not  affect  the  Mount  Hermon  June  beetle 
because  larvae  have  been  observed  to 
feed  on  a  variety  of  roots. 

Service  Response:  The  effects  of 
habitat  loss  and  alteration  are  well 
documented  and  recognized  as  the 
principal  factor  in  declines  of  insect 
species  as  well  as  most  other  taxa  (See 
Pyle  1981  for  relevant  bibliographic 
references).  Insects  are  particularly 
vulnerable  because  of  their  high  degree 
of  evolutionary  specialization  and 
subsequent  dependence  on  specific 
edaphic  conditions,  microclimate, 
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vegetation,  and  cohabitants  of  particular 
habitats.  Indirect  evidence  of  the  effects 
of  habitat  loss  on  the  Mount  Hermon 
June  beetle  and  Zayante  band-winged 
grasshopper  is  seen  in  the  failure  to 
collect  specimens  within  mined  areas, 
even  when  both  species  were  observed 
on  adjacent  undisturbed  habitat  at  the 
same  time.  Documented  links  between 
habitat  loss  and  alteration,  and  the 
decline  or  extinction  of  other  species 
provide  additional  evidence  of  the 
significance  of  this  threat.  The 
collection  of  Mount  Hermon  June 
beetles  near  houses  does  not  refute  the 
negative  effects  of  habitat  loss  because 
the  beetles  may  simply  have  been 
attracted  to  lights  from  nearby  suitable 
habitat,  or  may  occur  in  remnant 
patches  of  undisturbed  soil  and 
vegetation.  Populations  that  do  persist 
among  developments  remain  at  risk  of 
naturally  occurring  extinction  because 
of  potentially  low  numbers  and 
isolation  from  other  populations. 

The  effects  of  pesticides  on  insects 
and  other  taxa  are  similarly  recognized 
and  documented.  While  most  pesticide 
application  may  not  penetrate  the  soil 
and  affect  fossorial  Mount  Hermon  June 
beetle  larvae  and  females,  the  Zayante 
band-winged  grasshopper  is  susceptible 
to  pesticide  effects.  The  current 
significance  of  these  effects  is  not 
known. 

The  impact  of  vegetation  changes  also 
is  unknown  at  this  time.  Some  related 
species  are  known  to  feed  on  the  roots 
of  exotic  plant  species  and  orchard 
trees.  However,  no  evidence  establishes 
whether  Mount  Hermon  June  beetle 
larvae  will  feed  on  plants  not  naturally 
found  in  Zayante  sand  hills  ecosystem. 
Therefore,  the  Service  recognizes 
vegetation  change  as  a  potential  threat 
of  unknown  significance.  Habitat  loss 
remains  the  primary  threat  to  the  Mount 
Hermon  June  beetle  and  Zayante  band¬ 
winged  grasshopper. 

Issue  18:  One  commenter  stated  that 
the  limited  distribution  of  a  species  was 
not  sufficient  evidence  for  making  a 
determination  to  list  a  species. 

Service  Response:  The  determination 
to  list  a  species  as  endangered  is  based 
upon  the  evaluatipn  of  the  current  and 
future  threats  to  the  species  from  the 
five  factors  listed  in  section  4(a)  of  the 
Act.  The  range  of  a  species  is  only 
considered  when  determining  whether 
the  species  is  threatened  throughout  all 
or  a  significant  portion  of  its  range. 
Species  with  limited  distributions  are 
more  susceptible  to  extirpation  because 
a  given  threat  would  affect  a  greater 
proportion  of  the  species’  range. 

Issue  19:  Two  commenters  challenged 
estimates  that  sand  parkland  habitat  is 
limited  to  about  40.5  ha  (100  ac)  and 


requested  that  the  sand  parkland  habitat 
be  mapped.  Another  requested  that 
historic  habitat  loss  be  documented  in 
maps. 

Service  Response:  A  description  of 
sand  parkland  habitat  is  provided  in  the 
Background  section  of  this  rule.  The  40 
ha  (100  ac)  estimates  of  sand  parkland 
were  made  during  studies  delineating 
the  habitat  in  the  mid-1980s.  A  more 
recent  study  completed  in  1994  revised 
the  estimate  upward  to  78  ha  (193  ac) 
of  sand  parkland  (Lee  1994).  The 
Service  used  the  more  recent  data  in 
this  final  determination.  Maps  showing 
the  distribution  and  extent  of  existing 
sand  parkland  habitat  are  included  in  a 
report  entitled  “Preservation  study: 
sand  hills  biotic  communities  of  Santa 
Cruz  County,  California”  (Marangio 
1985)  and  in  a  forthcoming  report  from 
the  California  Department  of  Fish  and 
Game  (Lee  1994).  Production  of  maps 
documenting  historic  habitat  loss  would 
be  speculative  since  no  records  were 
kept.  Furthermore,  such  documentation 
is  unnecessary  for  the  listing 
determination  since  the  listing  factors 
address  only  current  and  projected 
status  and  threats.  Discussions  and 
estimates  of  historic  habitat  losses  are 
intended  only  to  provide  a  historical 
context  to  the  Zayante  sand  hills 
ecosystem. 

Issue  20:  One  commenter  concluded 
that  the  generic  name  Polyphylla  was 
invalid  for  the  Mount  Hermon  June 
beetle  because  Polyphylla  did  not 
conform  to  the  International  Rules  of 
Zoological  Nomenclature. 

Service  Response:  Based  upon 
consistent  useftn  historic  and  recent 
taxonomic  literature  (Cazier  1938, 1940; 
Young  1967, 1988),  Polyphylla  is 
considered  a  valid  genus.  In  addition, 
throughout  this  literature,  the  rank  of 
Polyphylla  barbata  as  a  species  has  been 
retained  such  that  a  change  in  the 
generic  label  would  represent  only  a 
nomenclatural  shift. 

Issue  21 :  One  commenter  suggested 
that  revegetation  of  sandy  areas  coupled 
with  reintroduction  of  female  Mount 
Hermon  June  beetles  could  remediate 
any  population  losses,  thus  eliminating 
the  need  to  list  the  species.  The 
commenter  also  concluded  that  listing 
of  the  Zayante  band-winged  grasshopper 
could  be  precluded  by  revegetation  of 
areas  which  individuals  could  colonize. 
Contrary  opinions  noted  that  no 
restoration  efforts  of  sand  parkland  have 
been  successful  and  at  least  one  large 
revegetation  effort  at  a  quarry  has  been 
abandoned. 

Service  Response:  The  Service 
supports  the  development  and 
implementation  of  habitat  restoration 
efforts.  However,  no  successful 


demonstrations  of  restoration  of  Zayante 
sand  hills  habitat  are  known.  The 
Service  has  received  depositions  from 
experts  stating  that  the  technical 
feasibility  of  such  restoration  is 
uncertain.  Therefore,  continued 
existence  of  the  Mount  Hermon  June 
beetle  and  Zayante  band-winged 
grasshopper  cannot  be  assured  through 
these  attempts. 

Issue  22:  One  commenter  concluded 
that  collectors  did  not  threaten  the 
species  because  there  are  few  collectors 
and  the  species’  activity  periods  would 
likely  discourage  all  but  the  most 
dedicated.  Furthermore,  the  loss  of 
some  male  Mount  Hermon  June  beetles 
was  unlikely  to  affect  the  reproductive 
capacity  of  populations  because  males 
could  mate  with  several  females. 
Collection  was  also  limited  by  permit 
requirements  on  public  lands  and 
restricted  access  to  private  property. 

Service  Response:  The  Service 
concurs  that  collection  of  the  species 
currently  poses  little  if  any  threat  to  the 
Mount  Hermon  June  beetle  and  Zayante 
band-winged  grasshopper. 

Issue  23:  One  commenter  concluded 
that  the  Mount  Hermon  June  beetle 
could  adapt  to  altered  habitat.  As 
evidence,  the  commenter  cited  the  large 
number  of  insect  species  known,  and 
the  short  life  cycles  and  life  history 
traits  which  would  enable  more  rapid 
evolution  and  adaptation. 

Service  Response:  The  great  diversity 
of  insects  is  reflective  of  extraordinary 
adaptive  speciations  and 
specializations.  However,  such 
evolutionary  changes  rarely  occur  at  a 
rate  comparable  to  that  of  human 
environmental  alteration.  Consequently, 
neither  the  Mount  Hermon  June  beetle 
nor  the  Zayante  band-winged 
grasshopper  would  likely  evolve 
adaptations  with  the  rapid  changes  of 
habitat. 

Issue  24:  One  commenter  concluded 
that  the  reported  50  percent  loss  of  sand 
parkland  habitat  would  only  fractionally 
reduce  the  population  of  the  species, 
citing  a  “rule  of  thumb”  that  a  90 
percent  reduction  in  habitat  would 
result  in  a  50  percent  reduction  in  the 
number  of  species  present. 

Service  Response:  The  “rule  of 
thumb,”  publicized  by  E.O.  Wilson  and 
Peter  Raven,  noted  proponents  of 
conservation  of  biological  diversity, 
refers  to  species  loss,  not  population 
loss.  If  the  Zayante  sand  hills  habitat 
were  to  be  reduced  to  10  percent  of  its 
original  extent,  one  half  of  all  the 
species  found  there  would  be  expected 
to  go  extinct  (Wilson  1992).  Which 
species  would  be  lost  cannot  be 
predicted.  Because  this  logarithmic 
relationship  predicts  extinction  of  some 
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species  following  even  partial  habitat 
loss,  it  supports,  rather  than  refutes,  the 
Service’s  determination  that  the  Mount 
Hermon  Junp  beetle  and  Zayante  band¬ 
winged  grasshopper  are  threatened  with 
extinction. 

Issue  25:  Several  respondents  stated 
that  the  Service  should  designate 
critical  habitat  since  the  habitat  of  the 
species  is  known  and  because  habitat 
loss  is  the  primary  threat.  Others 
concluded  that  the  Service  did  not 
designate  critical  habitat  to  avoid  review 
of  the  proposed  listing  under  NEPA. 

Service  Response:  Although  the 
habitats  and  ranges  of  the  species  are 
known  and  described  in  this  rule, 
designation  of  critical  habitat  as  defined 
in  the  Act  was  determined  to  be  not 
prudent  at  this  time  because  no  benefit 
to  the  species  would  result.  For  reasons 
discussed  in  the  NEPA  section  of  this 
document,  rules  issued  pursuant  to 
section  4(a)  of  the  Act  do  not  require 
preparation  of  an  Environmental  Impact 
Statement  (EIS).  The  courts  held  in 
Pacific  Legal  Foundation  v.  Andrus,  657 
F2d.  829  (6th  Circuit  1981)  that  an  EIS 
is  not  required  for  listing  under  the  Act. 
The  decision  noted  that  EISs  on  listing 
actions  do  not  further  the  goals  of  NEPA 
or  the  Act.  Thus,  this  listing  action  is 
exempted  from  NEPA  review,  regardless 
of  critical  habitat  designation. 

Issue  26:  One  commenter  suggested 
that  the  species  be  listed  as  threatened 
to  allow  greater  regulatory  flexibility 
and  the  implementation  of  special  rules 
ur  der  section  4(d)  of  the  Act. 

Service  Response:  Based  upon 
evaluation  of  the  status  and  threats  to 
the  species,  the  Service  has  determined 
that  die  Mount  Hermon  June  beetle  and 
Zayante  band-winged  grasshopper  are  in 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  their  ranges  and 
therefore  qualify  for  endangered  status. 
Listing  the  species  as  threatened  to 
provide  for  regulatory  flexibility  would 
ignore  requirements  of  the  Act  to  base 
determinations  solely  on  the  best 
scientific  and  commercial  data. 

Issue  27:  One  commenter  suggested 
that  the  species  could  be  exempted  from 
protection  under  the  Endangered 
Species  Act  if  they  were  shown  to  be 
pest  species. 

Service  Response:  While  some  related 
species  are  known  to  be  agricultural 
pests,  no  evidence  exists  that  indicates 
either  the  Mount  Hermon  June  beetle  or 
the  Zayante  hand-winged  grasshopper 
are  pest  species.  The  Zayante  sand  hills 
habitat  does  not  support  significant 
agricultural  crops  on  which  either 
species  feed.  In  addition,  the  two 
species  are  not  considered  as  pests  in 
backyard  gardens. 


Issue  28:  One  commenter  asserted  that 
existing  parks  were  sufficient  to 
guarantee  the  continued  existence  of  the 
insects.  Two  others  cited  a  recent 
stipulation  agreement  between  a  private 
quarry,  the  County  of  Santa  Cruz,  and 
local  conservation  groups,  which  would 
provide  for  the  preservation  of  Zayante 
sand  hills  habitat.  One  commenter 
noted,  though,  that  the  preservation  of 
the  habitat  is  contingent  upon  the  $3.5 
million  acquisition  of  the  South  Ridge 
parcel,  and  that  funds  have  not  yet  been 
committed. 

Service  Response:  The  Mount  Hermon 
June  beetle  and  Zayante  band-winged 
grasshopper  are  known  to  occur  in  only 
one  of  the  three  publicly  owned 
properties  in  the  region.  Although  the 
Quail  Hollow  Ranch  affords  protection 
to  Zayante  sand  hills  habitat,  the  park 
does  not  have  specific  mandates  to 
manage  for  these  species,  and  protection 
from  adverse  impacts  of  habitat 
degradation  from  illegal  activities  is  not 
assured.  Both  species  also  occur  within 
the  areas  to  be  preserved  under  the  cited 
stipulation.  However,  preservation  of 
these  populations  is  uncertain  pending 
acquisition  of  the  South  Ridge  property. 

Issue  29:  Several  commenters 
concluded  that  State  and  local 
legislation  and  regulations,  such  as  the 
mitigation  requirements  of  the 
California  Environmental  Quality  Act 
(CEQA),  provide  sufficient  protection 
for  the  two  insect  species.  Commenters 
cited  revegetation  efforts  at  local 
quarries,  the  above-mentioned 
stipulation  agreement,  and  protection  of 
sand  parkland  habitat  in  a  development 
project  by  the  City  of  Scotts  Valley  as 
examples  of  successful  protection. 
Contrary  views  were  expressed  by 
commenters  citing  past  failures  of  city 
governments  to  enforce  protection  of 
rare  species,  and  the  abandonment  of 
revegetation  plans  at  a  sand  quarry. 

Service  Response:  While  existing 
legislation  and  regulations  may  require 
mitigation  or  other  compensation  for 
impacts  to  sensitive  or  rare  species,  they 
do  not  ensure  the  continued  existence  of 
the  Mount  Hermon  June  beetle  and 
Zayante  band- winged  grasshopper.  For 
example,  CEQA  provides  for 
“Statements  of  Overriding 
Consideration”  which  allow  projects  to 
proceed  despite  unmitigated  adverse 
impacts. 

Issue  30:  Three  commenters  requested 
that  all  data,  information,  and  results  of 
investigations  be  available  for  review  by 
interested  parties. 

Service  Response:  All  documents, 
records,  and  correspondence  relating  to 
this  listing,  including  data,  survey 
results,  analyses,  supporting 
information,  and  public  comments  are 


included  in  the  administrative  record 
available  for  review  by  the  public  by 
appointment,  during  normal  business 
hours,  at  the  Ventura  Field  Office. 
Appointments  can  be  made  by 
contacting  the  Field  Supervisor.  See 
ADDRESSES  section. 

Issue  31:  One  commenter  asked  if  this 
listing  was  in  response  to  a  lawsuit 
settlement  with  the  Sierra  Club. 

Service  Response:  This  fisting  is  not 
in  response  to  a  lawsuit  settlement  with 
the  Sierra  Club.  The  fisting  of  the  Mount 
Hermon  June  beetle  and  Zayante  band¬ 
winged  grasshopper  is  in  response  to 
petitions  submitted  by  private  citizens. 

Issue  32:  One  commenter  suggested 
that  the  Service  conduct  field  work  to 
assess  the  status  of  the  species. 

Service  Response:  The  Service’s 
responsibility  under  the  Act  is  to 
compile  and  review  the  “best  available 
information”  concerning  the  biology, 
status,  and  threats  to  species.  During  the 
fisting  process  the  Service  makes  efforts 
to  verify  information  through  field  visits 
and  surveys.  Primary  data  collection, 
however,  is  generally  conducted  by 
individuals  outside  the  Service. 

Issue  33:  One  commenter  asserted  that 
proponents  of  the  fisting  should  be 
responsible  for  demonstrating  that  a 
species  is  endangered. 

Service  Response:  Petitioners  and 
fisting  proponents  are  expected  to 
provide  the  Service  with  pertinent  data 
concerning  the  biology  and  threats  to  a 
species  to  demonstrate  that  listing  may 
be  warranted.  After  that  time,  the 
Service  solicits  and  reviews  all  available 
information  to  make  decisions  regarding 
proposed  rules  and  final 
determinations. 

Issue  34:  One  commenter  concluded 
that  a  conflict  of  interest  existed  for 
commenters  who  were  involved  in  a 
court  settlement  regarding  preservation 
of  sand  parkland  habitat. 

Service  Response:  Any  member  of  the 
public,  regardless  of  affiliation  or 
position,  is  invited  to  submit  comments 
on  a  proposed  rule  during  the  open 
comment  period. 

Issue  35:  Three  commenters  stated 
that  the  Service’s  notification  of  the 
public  regarding  the  proposed  rule  was 
inadequate.  One  commenter  requested 
that  all  landowners  be  directly  notified, 
and  that  notices  be  published  in 
newspapers. 

Service  Response:  The  Service 
provided  notification  of  the  proposed 
rule  to  the  public  through  processes 
required  in  the  Act,  including 
publication  of  findings  and  rules  in  the 
Federal  Register,  publication  of  notices 
in  local  newspapers,  and  letters  to 
government  officials,  planning  offices, 
regulatory  agencies,  and  other  interested 
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parties  as  described  at  the  beginning  of 
this  section.  Direct  notification  of  all 
landowners  was  attempted  by  the 
Service  to  the  extent  practical. 

Issue  36:  One  commenter  stated  that 
the  Service  failed  to  publish  a  90-day 
finding  that  the  petition  to  list  the 
Zayante  band-winged  grasshopper  may 
be  warranted,  and  failed  to  make  a  12- 
month  determination  following  the 
August  19, 1992,  notice  for  the  Mount 
Hermon  June  beetle.  Disputing  the 
Service’s  inclusion  of  such  notices  in 
the  proposed  rule,  the  commenter  stated 
such  failures  prevented  the  submission 
of  information  and  comment,  and 
recommended  the  proposed  listing  be 
invalidated. 

Service  Response:  The  Service’s  90- 
day  finding  regarding  the  Zayante  band¬ 
winged  grasshopper  was  made  on 
September  25, 1992  but  was  not 
published  in  the  Federal  Register  prior 
to  publication  of  the  proposed  rule.  The 
proposed  rule  constituted  the  required 
12-month  determinations  regarding  both 
the  Zayante  band-winged  grasshopper 
and  the  Mount  Hermon  June  beetle.  At 
that  time,  extensive  comment  periods 
and  a  public  hearing  allowed  all 
interested  parties  to  provide  comments 
and  information  concerning  the 
proposed  action.  All  input  was 
considered  in  preparation  of  the  final 
determination. 

Peer  Review 

In  accordance  with  policy 
promulgated  July  1, 1994  (59  FR  34270), 
the  Service  solicited  the  expert  opinions 
of  independent  specialists  regarding 
pertinent  scientific  or  commercial  data 
and  assumptions  relating  to  the 
taxonomy,  population  models,  and 
supportive  biological  and  ecological 
information  for  species  under 
consideration  for  listing.  The  purpose  of 
such  review  is  to  ensure  listing 
decisions  are  based  on  scientifically 
sound  data,  assumptions,  and  analyses, 
including  input  of  appropriate  experts 
and  specialists. 

The  data  and  assumptions  regarding 
the  Mount  Hermon  June  beetle  and 
Zayante  band-winged  grasshopper  were 
each  reviewed  by  three  specialists.  Peer 
reviewers  were  identified  through 
inquiries  to  research  institutions, 
universities,  and  museums  for 
individuals  with  recognized  expertise 
with  the  subject  taxa.  The  reviewers 
were  asked  to  comment  upon  specific 
assumptions  and  conclusions  regarding 
the  species.  Their  comments  have  been 
incorporated  into  the  final  rule  as 
appropriate  and  are  summarized  below. 

Reviewers  of  the  Mount  Hermon  June 
beetle  information  agreed  that,  although 
estimates  were  speculative,  the  flight 


range  of  male  beetles  may  be  limited. 
Male  beetles  were  attracted  to  lights,  but 
the  maximum  distance  traveled  was 
unknown,  dependent  upon  the  visibility 
and  relative  strength  of  the  light 
compared  to  other  attractive  stimuli 
such  as  female  pheromone  or 
moonlight.  All  reviewers  emphasized 
the  dependence  of  fossorial  larvae  and 
females  on  the  specific  conditions  of  the 
soil.  The  reviewers  also  concurred  with 
the  Service’s  conclusion  that  the  Mount 
Hermon  June  beetle  was  limited  to  the 
Zayante  sand  hills  habitat.  One  reviewer 
commented  that  males  may  occasionally 
be  trapped  in  adjacent  habitats,  but  they 
probably  represent  artifacts  of  random 
dispersal  and  not  colonization  of 
different  habitat  communities.  The  same 
reviewer  also  suggested  the  beetle  may 
occur  in  more  densely  vegetated  areas  of 
chaparral  as  well  as  open  sandy  areas. 

Excavation,  soil  compaction,  and 
vegetation  removal  within  Mount 
Hermon  June  beetle  habitat  are 
recognized  as  activities  expected  to 
adversely  affect  the  species. 

Landscaping  may  have  some  impact. 

The  reviewers  anticipate  the  application 
of  some  pesticides,  such  as  soil 
permeants,  could  have  a  negative  effect. 
Adjacent  light  sources  should  not  be 
detrimental  to  the  species,  although 
male  Mount  Hermon  June  beetles  may 
be  attracted  away  from  their  habitat. 
Collection  was  not  considered  to 
significantly  threaten  the  species.  One 
reviewer  suggested  additional 
investigations  to  assess  specific  life 
history,  distributional,  and  other 
ecological  information  before 
proceeding  with  the  listing.  Another 
reviewer  commented  that  the  survey 
reports  and  other  information  submitted 
to  the  Service  concerning  the  biology  of 
the  beetle  were  based  upon  erroneous 
and  unfounded  assumptions,  poor 
methodology,  and  hearsay.  Nonetheless, 
the  Service’s  comparison  of  collection 
records  and  independent  soil  and 
habitat  data  was  considered  a 
sufficiently  rigorous  analysis  for 
concluding  the  species  to  be  of  limited 
range  and  associated  with  the  Zayante 
sand  hills  ecosystem. 

The  reviewers  of  the  Zayante  band¬ 
winged  grasshopper  information  agreed 
that  substrate  was  an  important,  but  not 
a  sole,  determining  factor  for 
grasshopper  distributions.  An 
assumption  that  exchange  of  individuals 
between  isolated  populations  would  be 
infrequent  because  of  short  observed 
flight  distances  was  questioned  by  one 
reviewer  but  supported  by  another’s 
experience  with  other  Trimerotropis 
species.  Two  reviewers  agreed  with  the 
dismissal  of  non-specifically  labeled 
historic  specimens,  but  cautioned  that 


additional  investigation  of  the  outlying 
areas  may  be  warranted  if  suitable 
habitat  exists.  The  third  reviewer  felt 
that  information  should  be  cpnsidered 
reliable  unless  shown  otherwise.  In  the 
absence  of  sand  parkland  habitat 
elsewhere,  all  reviewers  concurred  with 
the  Service’s  conclusion  that  the 
Zayante  band-winged  grasshopper  was 
restricted  to  sand  parkland  habitat.  The 
grasshopper  would  unlikely  occur  in 
adjacent  habitats  such  as  redwood 
forest,  chaparral,  grasslands,  or  coastal 
habitats.  Excavation,  soil  compaction, 
vegetation  removal,  landscaping,  and 
pesticides  were  all  recognized  as 
adverse  activities  affecting  the 
grasshopper.  One  reviewer  noted  that 
collection  of  specimens  from  areas 
adjacent  to  mining  operations  suggests 
the  species  is  not  particularly  impacted 
by  nearby  activities.  One  reviewer  also 
questioned  the  distinctiveness  of  the 
grasshopper  as  a  separate  species,  but 
deferred  final  judgment  to  others  more 
familiar  with  the  specimens.  A  reviewer 
familiar  with  the  specimens  and  the 
genus  Trimerotropis  confidently 
defended  the  Zayante  band-winged 
grasshopper  as  a  full  species. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  Mount  Hermon  June  beetle 
[Polyphylla  bnrbata)  and  the  Zayante 
band-winged  grasshopper 
[Trimerotropis  infantilis )  should  be 
classified  as  endangered  species. 
Procedures  found  at  section  4  of  the  Act 
and  regulations  implementing  the 
listing  provisions  of  the  Act  (50  CFR 
part  424)  were  followed.  A  species  may 
be  determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
the  Mount  Hermon  June  beetle  and  the 
Zayante  band-winged  grasshopper  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  their  habitat  or  range. 
Habitat  destruction  and  modification  are 
recognized  as  the  primary  threats  to 
insect  species  (Pyle  1981)  because  of 
their  narrow  distributions  and 
dependence  on  specific  food  plants  or 
edaphic  conditions.  Both  the  Mount 
Hermon  June  beetle  and  Zayante  band¬ 
winged  grasshopper  are  restricted  to 
portions  of  the  Zayante  sand  hills 
ecosystem  in  the  Ben  Lomond-Mount 
Hermon-Scotts  Valley  area  of  Santa  Cruz 
County,  California.  The  Mount  Hermon 
June  beetle  occurs  in  sand  parkland  and 
other  sparsely  vegetated  sandy  areas 
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within  the  Zayante  sand  hills 
ecosystem.  The  Zayante  band- winged 
grasshopper  is  narrowly  restricted  to 
sand  parkland  on  ridgetops  and  saddles. 
Both  species  are  imminently 
endangered  by  ongoing  and  threatened 
destruction  and  adverse  modification  of 
their  habitats  by  one  or  more  of  the 
following  activities — sand  mining, 
urban  development,  recreational  use  of 
habitat,  and  agriculture. 

The  ranges  of  both  species  are  limited 
by  the  substrate  found  in  the  Zayante 
soils,  and  the  availability  of  suitable 
food  plants  within  the  Zayante  sand 
hills  and  sand  parkland  habitats.  The 
Mount  Hermon  June  beetle  is  threatened 
by  excavation  and  construction 
activities  that  crush  or  expose  fossorial 
larvae  and  females,  resulting  in 
mortalities  and  elimination  of 
reproductive  populations  (W.  Hazeltine, 
in  litt.  1994).  Clearance  of  native 
Zayante  sand  hills  vegetation  and 
cultivation  of  non-native  plant  species 
in  landscaping  also  may  adversely  affect 
the  Mount  Hermon  June  beetle  by 
eliminating  food  plants  and  disrupting 
the  soil.  The  Zayante  band-\  lged 
grasshopper  is  similarly  threatened  by 
removal  and  alteration  of  the  sand 
parkland  habitat. 

Historically,  approximately  2533  ha 
(6265  ac)  of  Zayante  sand  hills  habitat 
occurred  in  Santa  Cruz  County.  Over  40 
percent  of  this  habitat  has  disappeared, 
primarily  due  to  urban  development 
and  mining;  1459  ha  (3608  ac)  currently 
remain  in  a  natural  state  (Lee  1994). 
Sand  parkland  habitat  has  been  more 
dramatically  reduced;  over  60  percent  of 
this  habitat  has  been  lost,  mostly  to  sand 
mining.  An  estimated  200  to  240  ha  (500 
to  600  ac)  existed  historically  (Marangio 
and  Morgan  1987;  Lee  1994).  By  1986, 
only  100  ha  (250  ac)  remained  intact 
(Marangio  and  Morgan  1987).  Currently, 
sand  parkland  is  limited  to 
approximately  78  ha  (193  ac)  (Lee  1994). 

Sand  mining  and  urban  development 
are  the  most  significant  causes  of  habitat 
loss  in  the  Ben  Lomond-Mount  Hermon- 
Scotts  Valley  region.  Sand  deposits 
within  the  Zayante  sand  hills  habitat 
have  been  actively  mined  for 
construction  purposes  for  at  least  five 
decades  (Storie  et  al.  1944  in  Griffin 
1964).  Three  sand  mines  in  the  area  are 
in  operation  and  have  permits  to  mine 
areas  of  sand  parkland  and  Zayante 
sand  hills  habitat  that  are  currently 
undisturbed  (S.  Smith,  County  of  Santa 
Cruz  Planning  Department,  pers.  comm. 
1994).  Two  of  the  three  mines  support 
little  undisturbed  habitat  (S.  Smith, 
pers.  comm.  1996).  The  Service  has 
been  participating  in  the  development 
of  a  multi-species  habitat  conservation 
plan  (HCP)  for  the  third  mine,  Quail 


Hollow  Quarry,  within  the  San  Lorenzo 
Valley  in  Santa  Cruz  County,  California. 
The  County  of  Santa  Cruz,  the  owner 
and  operator  of  the  Quarry  (respectively 
Granite  Rock  Company  and  Santa  Cruz 
Aggregates),  and  intervenors  (South 
Ridge  Watershed  Association,  Sierra 
Club,  and  California  Native  Plant 
Society)  entered  into  a  Settlement 
Agreement  in  June  of  1994  that  resolved 
longstanding  litigation  regarding  Granite 
Rock’s  right  to  continue  mining  at  the 
site.  As  part  of  that  Agreement,  Granite 
Rock  is  permitted  to  continue  mining  in 
designated  areas  of  the  quarry  site, 
subject  to  obtaining  the  necessary 
mining  approvals,  and  portions  of  the 
site  containing  extremely  significant 
biological  resources,  including  the  two 
insects,  will  be  preserved  in  perpetuity 
through  purchase  of  the  South  Ridge 
and  through  dedication  of  a 
conservation  easement  for  the  areas  on 
the  North  and  West  Ridges  containing 
sand  parkland  habitat.  A  fourth  mine  is 
closed  at  this  time,  but  may  reopen  if 
funds  become  available  (S.  Smith,  pers. 
comm.  1994).  Seventeen  of  the  28 
Mount  Hermon  June  beetle  collection 
locations,  and  9  of  the  10  Zayante  band¬ 
winged  grasshopper  collection  sites  are 
adjacent  to  areas  used  for  sand  mining. 

Mining  of  sand  from  undisturbed 
areas  would  result  in  the  destruction  of 
habitat  for  the  Mount  Hermon  June 
beetle  and  Zayante  band-winged 
grasshopper.  Permits  held  by  the  mining 
companies  require  revegetation  efforts 
in  mined  areas  as  part  of  reclamation 
plans.  However,  such  revegetation  plans 
are  considered  inadequate  to 
successfully  restore  the  biological 
integrity  of  sand  parkland  and  Zayante 
sand  hills  habitats;  the  technical 
feasibility  of  such  restoration  is 
questioned  because  of  the  diversity  of 
the  ecosystem’s  flora  and  fauna  and  the 
complexity  of  the  soil  facies  and 
edaphic  conditions  (Da villa  1990; 
Gilchrist  1990;  Murphy  1990). 

Urban  development  also  has  resulted 
in  significant  alteration  and  loss  of 
habitat.  Construction  of  private  homes, 
roads,  and  businesses  has  removed 
vegetation  and  modified  soils  through 
excavation,  compaction,  and  disruption 
of  soil  horizons.  More  than  480  ha  (1200 
ac)  of  Zayante  sand  hills  habitat  have 
been  developed  for  these  purposes. 
Recent  expansion  of  juvenile  hall 
facilities  near  Mount  Hermon 
eliminated  portions  of  an  area  known  to 
support  Mount  Hermon  June  beetles  (W. 
Hazeltine,  pers.  comm.  1994).  One  site 
where  Zayante  band-winged 
grasshoppers  were  previously  collected 
is  now  a  parking  lot  (D.  Weissman,  pers. 
comm.  1993).  Fourteen  collection  sites 
for  Mount  Hermon  June  beetles  and  two 


known  locations  of  Zayante  band¬ 
winged  grasshoppers  are  adjacent  to 
residential,  commercial  and  public 
developments.  The  County  of  Santa 
Cruz  and  the  City  of  Scotts  Valley  have 
existing  plans,  zoning  designations,  and 
approved  permits  for  continued 
development  in  these  areas  (Marangio 
1985;  Lee  1994),  thereby  further 
reducing  and  fragmenting  Zayante  sand 
hills  habitat. 

Recreational  uses  of  Zayante  sand 
hills  habitats  may  adversely  affect  the 
Mount  Hermon  June  beetle  and  Zayante 
band-winged  grasshopper  through 
habitat  disturbance  and  degradation. 
Recreational  uses  include  off-road 
vehicles  (ORVs),  equestrian  activities, 
hiking,  bicycling,  and  camping.  These 
activities  crush  and  remove  vegetation, 
cause  compaction  of  soils,  promote  soil 
erosion,  and  occasionally  result  in  oil 
and  gasoline  spills.  Off-road  motorcycle 
events  (200+  people)  occur  on  sand 
parkland  (A.  Haynes,  San  Lorenzo 
Water  District,  pers.  comm.  1993).  Off¬ 
road  vehicle  damage  also  is  noted  at  the 
Geyer  Quarry  and  on  the  South  Ridge  of 
the  Quail  Hollow  Quarry,  a  site 
considered  to  be  the  highest  quality 
patch  of  intact  sand  parkland  habitat 
(Lee  1994).  Disturbance  from  equestrian 
use  is  reported  from  five  sand  parkland 
areas  (Lee  1994).  A  campground 
encompasses  approximately  half  of  the 
sand  parkland  habitat  within  Henry 
Cowell  Redwoods  State  Park  (D. 

Hillyard,  pers.  comm.  1993;  S. 

Steinmetz,  pers.  comm.  1993),  and  foot 
and  ORV  traffic  are  recognized  as  causes 
of  erosion  damage  at  the  Quail  Hollow 
Ranch  County  Park  (County  of  Santa 
Cruz  1990). 

Limited  agricultural  activities  have 
also  contributed  to  habitat 
fragmentation  and  degradation  in  the 
Zayante  sand  hills  ecosystem.  While  the 
Zayante  soils  are  generally  of  little 
agricultural  value,  Zayante  sand  hills 
habitat  has  been,  and  may  continue  to 
be,  used  for  agricultural  purposes. 
Currently,  portions  of  two  sand 
parkland  areas  are  zoned  for  timber 
harvest  (Lee  1994).  Other  areas  of 
Zayante  sand  hills  habitat  have  been 
proposed  for  conversion  to  vineyards 
(Davilla  1980). 

The  Service  has  reviewed  a  notice  of 
preparation  for  the  development  of  an 
educational  park  within  the  City  of 
Scotts  Valley  on  a  site  where  Mount 
Hermon  June  beetles  and  Zayante  band¬ 
winged  grasshoppers  have  been  sighted. 
The  Scotts  Valley  Unified  School 
District  evaluated  numerous  alternative 
sites  before  choosing  the  current 
location  for  the  proposed  facility. 
Recently,  the  Service  was  informed  thaL*. 
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an  alternative  site  for  the  proposed  park 
may  be  selected. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Amateur  collecting  for  the 
Mount  Hermon  June  beetle  occurs  on  a 
limited  basis  during  the  narrow  flight 
periods  of  the  species.  As  this  species 
becomes  more  difficult  to  find,  the 
interest  of  collectors  may  increase; 
however,  overutilization  by  collection  is 
not  known  to  occur  at  this  time. 

Collection  of  the  Zayante  band- 
winged  grasshopper  has  occurred 
dining  surveys  for  this  and  other 
invertebrate  species;  however, 
overutilization  of  this  species  by 
collection  is  not  known  to  occur  at  this 
time. 

C.  Disease  or  predation.  Mount 
Hermon  June  beetles  may  be  preyed 
upon  by  some  bird  species.  However, 
the  early  evening  flight  time  of  the 
Mount  Hermon  June  beetle  is  thought  to 
reflect  an  evolutionary  adaptation  for 
predator  avoidance,  coinciding  with  the 
cessation  of  bird  activity  (W.  Hazeltine, 
in  litt.  1994).  Based  upon  laboratory 
observations,  larvae  may  be  susceptible 
to  fungal  infestations  if  soil  conditions 
are  too  moist  (W.  Hazeltine,  in  litt. 

1993).  However,  the  significance  of  such 
mortality  sources  is  unknown. 

One  Zayante  band-winged 
grasshopper  specimen  was  observed  to 
be  parasitized  by  a  tachinid  fly  (White 
1993).  However,  the  significance  of 
parasitization  on  populations  of  this 
species  is  unknown. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Regulatory 
mechanisms  currently  in  effect  do  not 
provide  adequate  protection  for  the 
Mount  Hermon  June  beetle  and  Zayante 
band-winged  grasshopper  and  their 
habitats.  Federal  agencies  are  not  legally 
required  to  consider  and  manage  for 
these  species  during  project  design  and 
implementation,  although  some  Federal 
agencies  have  policies  that  encourage 
consideration  of  candidate  species  in 
the  design  and  implementation  of 
Federal  projects. 

At  the  State  and  local  levels, 
regulatory  mechanisms  also  are  limited. 
The  Mount  Hermon  June  beetle  and 
Zayante  band-winged  grasshopper  are 
not  listed  by  the  State  of  California 
under  the  California  Endangered 
Species  Act.  State  and  local  agencies 
may  consider  these  taxa  when 
evaluating  certain  activities  for 
compliance  with  the  CEQA  and  local 
zoning  regulations.  If  an  activity  is 
identified  as  having  a  potential  impact 
on  these  species,  mitigation  measures 
may  be  required  by  State  and  local 
regulating  agencies  to  offset  these 
jjnpacts.  However,  these  regulations  do 


not  provide  specific  protection 
measures  to  ensure  the  continued 
existence  of  these  species.  In  addition, 
CEQA  provisions  for  “Statements  of 
Overriding  Considerations”  can  allow 
projects  to  proceed  despite  unmitigated 
adverse  impacts.  The  County  of  Santa 
Cruz  requires  that  proposed  projects 
comply  with  both  general  zoning 
requirements  and  environmental 
designations.  However,  properties 
within  Zayante  sand  hills  habitats  are 
zoned  for  special  use,  timber 
production,  mining,  and  residential 
development.  Special  use  zoning  allows 
for  residential-agricultural,  residential, 
commercial,  and  industrial 
development  (Lee  1994). 

Public  ownership  of  lands  with 
Zayante  sand  hills  and  sand  parkland 
habitats  suitable  for  the  Mount  Hermon 
June  beetle  and  Zayante  band-winged 
grasshopper  is  limited  to  the  Quail 
Hollow  Ranch,  Bonny  Doon  Ecological 
Preserve,  and  Henry  Cowell  Redwoods 
State  Park.  The  Mount  Hermon  June 
beetle  and  Zayante  band-winged 
grasshopper  are  only  known  to  occur  in 
Quail  Hollow  Ranch.  None  of  these 
properties  currently  has  a  management 
plan  that  specifically  provides 
protection  for  the  two  species  or  their 
habitats.  In  addition,  Zayante  sand  hills 
habitat  on  Quail  Hollow  Ranch  is 
reported  to  be  degraded  by  off-trail 
equestrian  activities  and  other  illegal 
access  (Lee  1994;  S.  McCabe,  pers. 
comm.  1994). 

A  settlement  agreement  between  local 
conservation  groups  said  one  of  the  sand 
mining  companies  resulted  in  action  to 
preserve  three  parcels  of  sand  parkland 
and  Zayante  sand  hills  habitat.  All  three 
of  these  parcels  support  the  Mount 
Hermon  June  beetle  and  Zayante  band¬ 
winged  grasshopper.  However, 
preservation  of  the  parcels  is  contingent 
upon  acquisition  of  the  “South  Ridge,” 
a  parcel  recognized  as  the  highest 
quality  sand  parkland  habitat.  Funds 
necessary  for- the  $3.5  million  settlement 
purchase  have  not  yet  been  committed 
(C.  Scott,  pers.  comm.  1994;  Ken  Hart, 
pers.  comm.  1996). 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Pesticides  could  pose  a  threat  to  the 
Zayante  band-winged  grasshopper. 
Pesticide  application  is  expected  at 
existing  and  planned  golf  courses  and 
may  occur  on  a  limited  basis  at 
vineyards  in  the  area.  Local  landowners 
may  use  pesticides  to  control  targeted 
invertebrate  species  around  homes  and 
businesses.  These  pesticides  may  drift 
and  kill  non-targeted  species  such  as  the 
Zayante  band-winged  grasshopper. 

Because  the  Mount  Hermon  June 
beetle  is  fossorial,  air-borne  pesticides 


would  not  likely  reach  and  affect  the 
species.  However,  application  of  soil 
permeant  pesticides  could  pose  a  threat 
(W.  Hazeltine,  in  litt.,  1994).  During  the 
flight  season  males  of  this  species  also 
may  be  subject  to  mortality  from 
attraction  to  electric  “bug  zappers”  (W. 
Hazeltine,  in  litt.  1994).  The  significance 
of  such  mortality  is  unknown,  however. 

The  quality  of  remaining  habitat  for 
the  Mount  Hermon  June  beetle  and 
Zayante  band-winged  grasshopper  may 
decline  because  of  fire  suppression  in 
the  Zayante  sand  hills  habitat.  Periodic 
wildfire  is  thought  to  be  critical  to 
maintenance  of  the  Zayante  sand  hills 
habitat  mosaic.  The  presence  of  fire- 
dependent  species  such  as  knobcone 
pine  and  Santa  Cruz  cypress  suggests 
that  fire  is  important  for  resetting 
vegetational  succession  within  the 
chaparral  communities,  and  for 
maintaining  the  open  characteristics  of 
ponderosa  pine  stands  and  sand 
parkland.  Fire  also  may  prevent  the 
invasion  of  species  from  the 
surrounding  mixed  evergreen  forest; 
encroachments  by  madrone  ( Arbutus 
menziesii )  and  other  species  from 
surrounding  mixed  evergreen  forest  into 
Zayante  sand  hills  habitat  have  been 
attributed  to  reduced  fire  frequency 
(Marangio  1985). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  the 
Mount  Hermon  June  beetle  and  Zayante 
band-winged  grasshopper  in 
determining  to  make  this  rule  final. 
Based  on  this  evaluation,  the  preferred 
action  is  to  fist  the  Mount  Hermon  June 
beetle  ( Polyphylla  barbata)  and  Zayante 
band-winged  grasshopper 
[Trimerotropis  infantilis )  as  endangered. 
This  status  was  determined  because 
these  species  are  “in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  [their]  range”  (section  3(6)  of 
the  Act)  because  of  threats  from  one  or 
more  of  the  following  factors — sand 
mining,  urban  development, 
recreational  use  of  habitat,  increased 
vulnerability  to  naturally  occurring 
extirpation,  and  habitat  restriction  and 
decline.  Critical  habitat  is  not  being 
designated  for  these  species  for  the 
reasons  discussed  below. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
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protection  and;  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  the  species  at  the  time  it  is  fisted, 
upon  a  determination  that  such  areas 
are  essential  for  the  conservation  of  the 
species.  “Conservation”  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  fisting  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  the  Mount  Hermon  June 
beetle  and  Zayante  band-winged 
grasshopper  at  this  time.  Service 
regulations  (50  CFR  424.12(a)(1))  state 
that  designation  of  critical  habitat  is  not 
prudent  j  when  one  or  both  of  the 
following  situations  exist — (1)  The 
species  ijs  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

Designation  of  critical  habitat  would 
not  benefit  the  Mount  Hermon  June 
beetle  and  Zayante  band-winged 
grasshopper  because  all  populations  of 
the  two  species  occur  on  non-Federal 
lands  where  Federal  involvement  in 
land-use  activities  does  not  generally 
occur.  Prohibitions  of  adverse 
modification  to  critical  habitat  apply 
only  to  Federal  actions.  Therefore, 
additional  protection  afforded  to 
designated  critical  habitat  would  only 
be  realized  if  a  Federal  nexus  existed. 
Possible  nexuses  on  non-Federal  lands 
include  404  permits  from  the  U.S.  Army 
Corps  of  Engineers  and  funds  from 
Federal  housing  or  highway  programs. 
However,  no  such  nexuses  are  known  or 
anticipated  within  the  habitat  and  range 
of  these  species. 

Furthermore,  in  the  case  of  the  Mount 
Hermon  June  beetle,  the  determination 
of  critical  habitat  would  be  detrimental 
to  the  conservation  of  the  species. 
Determination  of  the  location  and  extent 
of  reproductive  populations  and 
evaluation  of  edaphic  requirements 
would  require  excavation  and 
consequent  destruction  of  habitat 
occupied  by  larvae  and  females. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  fisted  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions. 


requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  fisting  results  in 
public  awareness  and  conservation 
actions  by  Federal,  State,  and  local 
agencies,  private  organizations,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  fisted  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Under  section  4  of  the  Act,  fisting  the 
Mount  Hermon  June  beetle  and  Zayante 
band-winged  grasshopper  provides  for 
the  development  of  a  recovery  plan, 
which  will  bring  together  Federal,  State, 
local  government,  and  private  agencies 
and  individuals  to  develop  conservation 
strategies  for  these  species.  The  recovery 
plan  would  develop  a  framework  of 
recovery  activities,  priorities,  and 
funding  requirements  to  accomplish 
conservation  objectives  and  ensure  the 
survival  and  recovery  of  the  Mount 
Hermon  June  beetle  and  Zayante  band¬ 
winged  grasshopper. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  fisted  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  part  402. 
Section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
the  species  or  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  fisted  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service.  Because 
no  Federal  lands  exist  within  the  range 
of  these  two  species,  consultations 
would  only  occur  if  a  Federal  agency 
had  discretion  over  permit  issuance  or 
funding  of  projects.  Such  Federal 
involvement  is  neither  known,  nor 
anticipated,  within  the  habitat  and 
range  of  the  Mount  Hermon  June  beetle 
and  Zayante  band-winged  grasshopper. 

Section  9  of  the  Act  and 
implementing  regulations  set  forth  a 
series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  The  prohibitions,  codified  at 
50  CFR  17.21,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take,  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  fisted  species.  The 


definition  of  “take”  includes  to  harass, 
harm,  pursue,  hunt,  shoot,  wound,  kill, 
trap,  capture,  or  collect;  or  to  attempt 
any  of  these.  It  is  also  illegal  to  possess, 
sell,  deliver,  carry,  transport,  or  ship 
any  such  wildlife  that  has  been  taken 
illegally.  Certain  exceptions  apply  to 
agents  of  the  Service  and  State 
conservation  agencies. 

It  is  the  policy  of  the  Service  (59  FR 
34272)  to  identify  to  the  maximum 
extent  practicable  at  the  time  a  species 
is  fisted  those  activities  that  would  or 
would  not  constitute  a  violation  of 
section  9  of  the  Act.  The  intent  of  this 
policy  is  to  increase  public  awareness  of 
the  effect  of  the  fisting  on  proposed  and 
ongoing  activities  within  a  species’ 
range.  During  the  public  comment 
period  the  Service  received  inquiries 
about  the  effect  fisting  would  have  on 
the  sand  mining  industry,  commercial 
and  residential  development  and 
maintenance  activities,  and  recreational 
activities.  Based  on  the  best  available 
information,  the  following  actions 
would  not  result  in  a  violation  of 
section  9,  provided  these  activities  are 
carried  out  in  accordance  with  existing 
regulations  and  permit  requirements — 
removal  of  the  two  insect  species  from 
swimming  pools,  birdbaths,  window 
screens,  and  the  like  with  immediate 
and  safe  replacement  in  more  suitable 
habitat;  normal  fighting  around 
residences  and  commercial  buildings; 
normal  maintenance  of  backyard 
gardens;  reasonable  recreational  use  of 
existing  maintained  trails  within 
Zayante  sand  hills  habitat;  use  of 
existing  roadways  and  railroads;  and 
continued  sand  mining  within  existing 
excavated  areas. 

Activities  that  could  result  in  the  take 
of  the  Mount  Hermon  June  beetle  or 
Zayante  band-winged  grasshopper 
include,  but  are  not  limited  to, 
unauthorized  collection  or  capture  of 
the  species,  except  as  noted  above  to 
relocate  individuals  out  of  danger; 
destruction  or  alteration  of  the  species’ 
habitat  (e.g.  excavating,  compacting, 
grading,  or  discing  of  soil,  vegetation 
removal);  violations  of  grading,  mining, 
or  construction  permits  that  affect 
occupied  habitat;  off-road  vehicle  use 
on  occupied  habitat;  and  application  of 
pesticides  beyond  the  boundaries  of 
maintained  lawns  and  gardens  or  in 
violation  of  label  restrictions. 

Other  unauthorized  activities  not 
identified  above  will  be  reviewed  on  a 
case-by-case  basis  to  determine  if  a 
violation  of  section  9  of  the  Act  may 
have  occurred.  The  Service  does  not 
consider  these  fists  to  be  exhaustive  and 
provides  them  for  the  information  of  the 
public.  Questions  regarding  whether 
specific  activities  will  constitute  a 
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violation  of  section  9  should  be  directed 
to  the  Field  Supervisor  of  the  Service’s 
Ventura  Field  Office  (see  ADDRESSES 
section). 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circumstances. 

Regulations  governing  permits  are 
codified  at  50  CFR  17.22  and  17.23. 

Such  permits  are  available  for  scientific 
purposes,  to  enhance  the  propagation  or 
survival  of  the  species,  or  for  incidental 
take  in  the  course  of  otherwise  lawful 
activities.  Requests  for  copies  of  the 
regulations  regarding  listed  wildlife  and 
inquiries  about  prohibitions  and  permits 
may  be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service,  Endangered  Species 
Permits,  911  N.E.  11th  Avenue, 

Portland,  Oregon  97232—4181 
(telephone  503/231-6241,  facsimile 
503/231-6243). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 


Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service’s  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (49  FR  49244). 

Required  Determinations 

The  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements.  This  rulemaking  was  not 
subject  to  review  by  the  Office  of 
Management  and  Budget-under 
Executive  Order  12866. 

References  Cited 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  the  Field  Supervisor, 
Ventura  Field  Office  (see  ADDRESSES 
section). 

Author 

The  primary  authors  of  this  document 
are  Carl  Benz  and  Jonathan  Hoekstra, 
Ventura  Field  Office  (see  ADDRESSES 
section,  telephone  805/644-1766). 


List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  Insects,  to  the  List  of 
Endangered  and  Threatened  Wildlife  to 
read  as  follows: 

§  17.1 1  Endangered  and  threatened 
wildlife. 

***** 

(h)  *  *  * 


Species 

Common  name  Scientific  name 


Historic  range 


Vertebrate  popu¬ 
lation  where  endan¬ 
gered  or  threatened 


Status  When  listed 


Critical  Special 

habitat  rules 


Insects  (Class 
Insecta) 


Grasshoppers  and 
Allies  (Insects,  . 
Order  Orthoptera) 


Grasshopper,  Trimerotropis  U.S.A.  (CA) 

Zayante  band-  infantilis. 

winged. 


Beetles  (Insects, 
Order  Coteoptera) 


Beetle,  Mount  Polyphylla  barbata  ...  U.S.A.  (CA) 

Hermon  June. 


NA 


605  NA  NA 


NA 


E 


605  NA  NA 


Dated:  January  6, 1997. 

John  G.  Rogers, 

Director,  Fish  and  Wildlife  Service. 

(FR  Doc  97-1674  Filed  1-23-97;  8:45  am) 
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also  request  a  copy  of  Advisory  Circular 
No.  11-2A  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  for  GPS 
instrument  approach  procedures  to 
RWY  6  and  RWY  24  at  Atqasuk,  AK. 

The  status  of  Atqasuk  Airport  will 
change  from  VFR  to  IFR.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 

The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D,  dated  September  4, 

1996,  and  effective  September  16, 1996, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (61  FR  48403;  September  13, 
1996).  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  these 
proposed  regulations  only  involve  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866;  (2)  is  not  a  “significant 
rule”  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113, 40120; 
E.0. 10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 


Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

***** 

Paragraph  6005  Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 
***** 

AAL  AK  E5  Atqasuk,  AK  [New] 

Atqasuk  Airport,  AK 
(Lat.  70°28'02"  N,  long.  157°26'08"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Atqasuk  Airport. 
***** 

Issued  in  Anchorage,  AK,  on  January  15, 
1997. 

Willis  C.  Nelson, 

Manager,  Air  Traffic  Division,  Alaskan 
Region. 

[FR  Doc.  97-1776  Filed  1-23-97;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  96-AAL-28] 

Proposed  Revision  of  Class  E 
Airspace;  Selawik,  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  revises  Class  E 
airspace  at  Selawik,  AK.  The 
development  of  a  Global  Positioning 
System  (GPS)  instrument  approach  to 
runway  (RWY)  27  and  recomputation  of 
the  Selawik  Airport  Reference  Point 
(ARP)  have  made  this  action  necessary. 
The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  controlled  airspace 
for  Instrument  Flight  Rules  (IFR) 
operations  at  Selawik,  AK. 

DATES:  Comments  must  be  received  on 
or  before  March  14, 1997. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  AAL-530, 
Diocket  No.  96-AAL-28,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Alaskan  Region  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division,  at  the  address  shown  above. 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  van  Haastert,  System 
Management  Branch,  AAL-538,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5863. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  then- 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

“Comments  to  Airspace  Docket  No.  96- 
AAL-28.”  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  AAL-530,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM’s  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A  which  describes  the 
application  procedure. 
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The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  Class  E  airspace  at  Selawik,  AK, 
due  to  the  creation  of  a  GPS  instrument 
approach  to  RWY  27  and  recomputation 
of  the  Selawik  ARP.  The  coordinates  for 
this  airspace  docket  are  based  on  North 
American  Datum  83.  The  Class  E 
airspace  areas  designated  as  700/1200 
foot  transition  areas  are  published  in 
paragraph  6005  of  FAA  Order  7400.9D, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (61  FR  48403;  September  13, 1996). 
The  Class  E  airspace  designation  listed 
in  this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  these 
proposed  regulations  only  involve  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866;  (2)  is  not  a  “significant 
rule”  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103, 40113, 40120; 
E.O.  10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 


September  16, 1996,  is  amended  as 
follows: 

*****  * 

Paragraph  6005  Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 

***** 

AAL  AK  E5  Selawik,  AK  [Revised] 

Selawik  Airport,  AK 
(Lat.  66*35'58"  N,  long.  159#59'49"  W) 
Selawik  VOR/DME,  AK 
(Lat.  66°36'00"  N,  long.  159°59'30"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  8-mile  radius 
of  the  Selawik  Airport;  and  that  airspace 
extending  upward  from  1,200  feet  above  the 
surface  within  6  miles  north  and  4  miles 
south  of  the  231°  radial  of  the  Selawik  VOR/ 
DME  extending  from  the  8-mile  radius  to  16 
miles  southwest,  and  6  miles  north  of  the 
058°  radial  extending  from  the  8-mile  radius 
to  16  miles  northeast,  and  10  miles  either 
side  of  the  Selawik  VOR/DME  120°  radial  to 
50  miles  southeast. 

***** 

Issued  in  Anchorage,  AK,  on  January  15, 
1997. 

Willis  C.  Nelson, 

Manager,  Air  Traffic  Division,  Alaskan 
Region. 

[FR  Doc.  97-1775  Filed  1-23-97;  8:45  am) 

BILLING  CODE  4910-13-P 


14  CFR  Part  71 

[Airspace  Docket  No.  96-AAL-27] 

Proposed  Revision  of  Class  E 
Airspace;  Nuiqsut,  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  revises  Class  E 
airspace  at  Nuiqsut,  AK.  The 
modification  of  the  Global  Positioning 
System  (GPS)  instrument  approach  to 
runway  (RWY)  4  and  RWY  22  has  made 
this  action  necessary.  The  area  would  be 
depicted  on  aeronautical  charts  for  pilot 
reference.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operations  at  Nuiqsut,  AK. 
DATES:  Comments  must  be  received  on 
or  before  March  14, 1997. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  AAL.-530, 
Docket  No.  96-AAL-27,Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Alaskan  Region  at  the 
same  address. 


An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division,  at  the  address  shown  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  van  Haastert,  System 
Management  Branch,  AAL-538,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5863. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

“Comments  to  Airspace  Docket  No.  96- 
AAL-27.”  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  AAL-530,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
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mailing  list  for  future  NPRM’s  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2 A  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  Class  E  airspace  at  Nuiqsut,  AK, 
due  to  the  modification  of  the  GPS 
approaches  to  RWY  4  and  RWY  22.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 

The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D,  dated  September  4, 

1996,  and  effective  September  16, 1996, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (61  FR  48403;  September  13, 
1996).  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  these 
proposed  regulations  only  involve  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866;  (2)  is  not  a  “significant 
rule”  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103. 40113, 40120; 
E.0. 10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

$71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 


Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

***** 

Paragraph  6005  Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 
***** 

AAL  AK  E5  Nuiqsut,  AK  [Revised] 

Nuiqsut  Airport,  AK 

(Lat.  70°12'36"  N,  long.  151°00'20"  W) 

That  airspace  extending  upward  from  700 
feet  above  die  surface  within  a  6.5-mile 
radius  of  the  Nuiqsut  Airport,  and  that 
airspace  extending  upward  from  1,200  feet 
above  the  surface  5  miles  north  and  8  miles 
south  of  the  249°  bearing  from  the  airport  to 
29  miles  southwest. 
***** 

Issued  in  Anchorage,  AK,  on  January  15, 
1997. 

Willis  C.  Nelson, 

Manager,  Air  Traffic  Division,  Alaskan 
Region. 

(FR  Doc.  97-1774  Filed  1-23-97;  8:45  am) 

BILLING  CODE  4910-13-P 


14  CFR  Part  71 

[Airspace  Docket  No.  96-AAL-26] 

Proposed  Establishment  of  Class  E 
Airspace;  Kake,  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Kake,  AK.  The 
development  of  Global  Positioning 
System  (GPS)  and  non-directional 
beacon  (NDB)  instrument  approaches  to 
runway  (RWY)  10  have  made  this  action 
necessary.  This  action  will  change  the 
airport  status  from  Visual  Flight  Rules 
(VFR)  to  Instrument  Flight  Rules  (IFR). 
The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  controlled  airspace 
for  IFR  operations  at  Kake,  AK. 

DATES:  Comments  must  be  received  on 
or  before  March  14, 1997. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  AAL-530, 
Docket  No.  96-AAL-26,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Alaskan  Region  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 


in  the  Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division,  at  the  address  shown  above. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

“Comments  to  Airspace  Docket  No.  96- 
AAL-26.”  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  AAL-530,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587.  Communications  must  identify 
the  notice  number  of  this  NPRM. 

Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM’s  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  for  GPS  and 
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NDB  instrument  approach  procedures  at 
Kake,  AK.  The  status  of  Kake  Airport 
will  change  from  VFR  to  IFR.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 

The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D,  dated  September  4, 

1996,  and  effective  September  16, 1996, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (61  FR  48403;  September  13, 
1996).  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  these 
proposed  regulations  only  involve  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866;  (2)  is  not  a  “significant 
rule”  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103, 40113,  40120; 
E.O.  10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

***** 


Paragraph  6005  Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 

***** 

AAL  AK  E5  Kake,  AK  [New] 

Kake  Airport 

(Lat  56°57'41"  N;  long.  133°54'37"  W) 

Kake  NDB/DME 

(Lat.  56°57'50"  N;  long.  133°54'43"  W) 
Sumner  Strait  NDB 
(Lat.  56°27'53"  N;  long.  133°05'50"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Kake  Airport;  and  that  airspace 
extending  upward  from  1,200  feet  above  the 
surface  within  6  miles  north  and  9  miles 
south  of  the  286°  bearing  from  the  Kake  NDB/ 
DME  extending  from  the  NDB/DME  to  22 
miles  west  of  the  airport  and  within  4  miles 
each  side  of  the  138°  bearing  from  the  Kake 
NDB/DME  extending  from  the  6.5-mile 
radius  to  Sumner  Strait  NDB. 
***** 

Issued  in  Anchorage,  AK,  on  January  15, 
1997. 

Willis  C.  Nelson, 

Manager,  Air  Traffic  Division,  Alaskan 
Region. 

[FR  Doc.  97-1773  Filed  1-23-97;  8:45  am] 

BILLING  CODE  4910-13-P 


SOCIAL  SECURITY  ADMINISTRATION 
20  CFR  Part  416 
[Regulations  No.  16] 

RIN  0960-AD86 

Deeming  in  the  Supplemental  Security 
Income  (SSI)  Program  When  an 
Ineligible  Spouse  or  Parent  Is  Absent 
From  the  Household  Due  Solely  to 
Active  Military  Service 

AGENCY:  Social  Security  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  add  a 
rule  on  how  the  income  and  resources 
of  ineligible  spouses  or  parents  affect 
the  eligibility  and  benefit  amounts  of 
Supplemental  Security  Income  (SSI) 
claimants  and  recipients  when  those 
spouses  or  parents  are  absent  from  their 
households  due  solely  to  a  duty 
assignment  as  a  member  of  the  Armed 
Forces  on  active  duty.  We  are  proposing 
to  add  this  rule  because  the  current 
rules  do  not  reflect  the  provision  of  the 
Social  Security  Act  (the  Act),  as 
amended  by  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (OBRA 
1993),  that  addresses  this  situation. 
OATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  March  25, 1997. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 


Commissioner  of  Social  Security,  P.O. 
Box  1585,  Baltimore,  MD  21235;  sent  by 
telefax  to  (410)  966-2830;  sent  by  E-mail 
to  “regulations@ssa.gov”;  or,  delivered 
to  the  Division  of  Regulations  and 
Rulings,  Social  Security  Administration, 
3-B-l  Operations  Building,  6401 
Security  Boulevard,  Baltimore,  MD 
21235,  between  8:00  a.m.  and  4:30  p.m. 
on  regular  business  days.  Comments 
may  be  inspected  dining  these  same 
hours  by  making  arrangements  with  the 
contact  person  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  T.  Bridgewater,  Legal  Assistant, 
Division  of  Regulations  and  Rulings, 
Social  Security  Administration,  6401 
Security  Boulevard,  Baltimore,  MD 
21235,  (410)  965-3298  for  information 
about  this  rule. 

SUPPLEMENTARY  INFORMATION: 

Regulations  at  20  CFR  416.1167(a)  state 
that  a  “temporary”  absence,  for  SSI 
deeming  purposes,  occurs  when  an  SSI 
claimant/recipient,  an  ineligible  spouse 
or  psrant,  or  an  ineligible  child  leaves 
the  household  but  intends  to,  and  does, 
return  in  the  same  month  or  the  month 
immediately  following.  If  the  absence  is 
temporary,  we  continue  to  consider  the 
person  a  member  of  the  household  for 
deeming  purposes. 

Under  our  policy  prior  to  October  1, 
1993,  an  ineligible  spouse  or  parent  who 
was  absent  from  an  SSI  claimant’s  or 
recipient’s  household  for  any  reason, 
including  active  duty  military  service, 
and  whose  absence  was  not  temporary 
(20  CFR  416.1167(a)),  was  not 
considered  to  be  a  member  of  the 
household  for  deeming  purposes 
effective  with  the  first  day  of  the  month 
following  the  month  the  spouse  or 
parent  left  the  household. 

Section  13733(a)  of  OBRA  1993 
(Public  Law  103-66)  changed  SSI 
policy,  effective  October  1, 1993,  on  the 
treatment  of  ineligible  spouses  and 
parents  who  are  absent  from  deeming 
households  solely  because  of  active 
duty  military  assignments.  Under  this 
legislation,  which  added  paragraph  (4) 
to  section  1614(f)  of  the  Act,  the  service 
member  continues  to  be  considered  a 
member  of  the  household,  absent 
evidence  to  the  contrary,  for  income  and 
resources  deeming  purposes.  Current 
regulations  do  not  specifically  address 
this  situation. 

The  change  in  the  deeming  rules 
made  by  section  13733(a)  of  Public  Law 
103-66  was  intended  to  prevent  an 
absent  deemor’s  active  military  service 
from  adversely  affecting  an  SSI 
claimant’s  or  recipient’s  benefits.  Prior 
to  the  change  in  the  deeming  rules,  and 
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under  certain  circumstances,  it  was 
possible  for  an  individual  to  receive  a 
smaller  SSI  benefit — or  no  benefit  at 
all — as  a  result  of  a  spouse’s  or  parent’s 
absence  from  the  household  due  to 
military  service. 

For  SSI  purposes,  the  treatment  of  an 
ineligible  spouse’s  or  parent’s  earnings 
differs  depending  on  whether  the 
spouse  or  parent  is  considered  to  be 
living  in  the  same  household  as  the  SSI 
recipient.  If  the  spouse  or  parent  is 
considered  to  be  living  in  the  same 
household  as  the  SSI  recipient,  the 
earnings  are  treated  as  earned  income.  If 
the  spouse  or  parent  is  not  considered 
to  be  living  in  the  same  household,  any 
earnings  that  are  made  available  to  the 
household  are  treated  as  unearned 
income.  In  the  SSI  program,  more 
generous  exclusions  apply  to  earned 
income  than  to  unearned  income. 

For  example,  under  prior  policy,  if  an 
absent  military  member  whose  income 
and  resources  were  no  longer  deemed 
sent  wages  home,  or  his  or  her  wages 
were  directly  deposited  into  a  bank 
account  held  jointly  with  other  family 
members,  income  so  received  by 
household  members  was  considered  to 
be  unearned  for  SSI  eligibility  and 
payment  computation  purposes.  In 
contrast,  wages  received  while  the 
military  deemor  resided  in  the 
household  were  considered  to  be  earned 
income  for  program  purposes. 
Accordingly,  prior  policy  had  the  effect 
of  disadvantaging  certain  SSI  claimants 
and  recipients. 

As  a  result  of  section  13733(a)  of 
OBRA  1993,  a  military  spouse’s  or 
parent’s  absence  from  the  SSI  household 
because  of  an  active  duty  assignment  is 
generally  not  considered  for  program 
purposes;  the  same  deeming  rules  that 
apply  to  “at  home”  spouses  and  parents 
will  generally  apply  to  spouses  and 
parents  who  are  temporarily  absent  from 
the  household  due  to  active  duty 
military  service.  We  propose  to  amend 
our  regulations  at  20  CFR  416.1167  to  ' 
reflect  section  13733(a)  of  OBRA  1993. 

However,  the  proposed  regulation 
recognizes  that  circumstances  may 
change  and  an  absent  service  member 
who  originally  intended  to  continue  to 
live  in  the  deeming  household  may 
decide  not  to  do  so.  Under  the  proposed 
regulation,  if  an  absent  service 
member’s  intent  to  continue  to  live  in 
the  household  changes,  deeming  stops 
beginning  with  the  month  following  the 
month  in  which  the  intent  changed. 

We  assume,  absent  evidence  to  the 
contrary,  that  the  absent  service  member 
intends  to  return  to  the  deeming 
household  upon  conclusion  of  the 
military  assignment.  “Evidence  to  the 
contrary”  is  evidence  indicating  that  the 


service  member  does  not  intend  to 
return  to  the  deeming  household  upon* 
conclusion  of  the  military  assignment. 
Evidence  to  the  contrary  includes  (but  is 
not  limited  to)  a  signed  statement  by  the 
“at  home”  spouse  or  parent,  or  by  the 
absent  service  member,  indicating  that 
the  service  member  does  not  intend  to 
return  to  the  deeming  household.  Other 
examples  of  evidence  to  the  contrary  are 
evidence  of  divorce  or  legal  separation 
that  will  result  in  the  service  member 
not  returning  to  the  deeming  household. 
Also,  diminished  support  from  the 
absent  service  member  to  the 
household — e.g.,  an  absent  spouse  who 
no  longer  makes  his  or  her  military 
wages  available  to  the  deeming 
household — may  be  evidence  that  the 
absent  service  member  no  longer 
intends  to  return  to  the  deeming 
household. 

Electronic  Version 

The  electronic  file  of  this  document  is 
available  on  the  Federal  Bulletin  Board 
(FBB)  at  9:00  A.M.  on  the  date  of 
publication  in  the  Federal  Register.  To 
download  the  file,  modem  dial  (202) 
512-1387.  The  FBB  instructions  will 
explain  how  to  download  the  file  and 
the  fee.  This  file  is  in  WordPerfect  and 
will  remain  on  the  FBB  during  the 
comment  period. 

Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  and 
determined  that  this  rule  does  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

We  certify  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
since  this  rule  affects  only  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354,  the  Regulatory  Flexibility  Act,  is 
not  required. 

Paperwork  Reduction  Act 

This  proposed  rule  imposes  no 
additional  reporting  or  recordkeeping 
requirements  subject  to  Office  of 
Management  and  Budget  clearance. 

(Catalog  of  Federal  Domestic  Assistance: 
Program  No.  96.006 — Supplemental  Security 
Income) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure,  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs, 
Reporting  and  Recordkeeping 
Requirements,  Supplemental  Security 
Income  (SSI). 


Approved:  January  7, 1997. 

Shirley  S.  Chater, 

Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  part  416  of  chapter  III  of  title 
20  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND,  AND  DISABLED 

Subpart  K — [Amended] 

1.  The  authority  citation  for  subpart  K 
of  part  416  continues  to  read  as  follows: 

Authority:  Secs.  702(a)(5),  1602, 1611, 

1612, 1613, 1614(f),  1621,  and  1631  of  the 
Social  Security  Act  (42  U.S.C.  902(a)(5), 

1381a,  1382, 1382a,  1382b,  1382c(f),  1382j, 
and  1383);  sec.  211  of  Pub.  L.  93-66,  87  Stat. 
154  (42  U.S.C.  1382  note). 

2.  Section  416.1167  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

§416.1167  Temporary  absences  and 
deeming  rules. 

it  it  it  It  it 

(c)  Active  duty  military  service.  If  your 
ineligible  spouse  or  parent  is  absent 
from  the  household  due  solely  to  a  duty 
assignment  as  a  member  of  the  Armed 
Forces  on  active  duty,  we  continue  to 
consider  that  person  to  be  living  in  the 
same  household  as  you,  absent  evidence 
to  the  contrary.  If  we  determine  that 
during  such  an  absence,  evidence 
indicates  that  your  spouse  or  parent 
should  no  longer  be  considered  to  be 
living  in  the  same  household  as  you, 
then  deeming  will  cease.  When  such 
evidence  exists,  we  determine  the 
month  in  which  your  spouse  or  parent 
should  no  longer  be  considered  to  be 
living  in  the  same  household  as  you  and 
stop  deeming  his  or  her  income  and 
resources  beginning  with  the  month 
following  that  month. 

Example.  Tom  is  a  child  who  receives  SSI. 
In  January  1996,  Tom’s  father  leaves  the 
household  due  solely  to  an  active  duty 
assignment  as  a  member  of  the  Armed 
Forces.  Five  months  later  in  June  1996,  while 
Tom’s  father  is  still  on  an  active  duty 
assignment,  Tom’s  parents  file  for  divorce. 

As  a  result,  Tom’s  father  will  not  be  returning 
to  live  in  Tom’s  household.  Therefore,  Tom’s 
father  should  no  longer  be  considered  to  be 
living  in  the  same  household  with  Tom. 
Beginning  July  1, 1996,  deeming  from  Tom’s 
father  will  cease. 

(FR  Doc.  97-1734  Filed  1-23-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  Nos.  94P-Q390  and  95P-0241] 

Food  Labeling:  Health  Claims; 
Availability  of  FDA  Report  of  Effects  of 
Food  Label  Health  Claim  Statements; 
Reopening  of  Comment  Period 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  report  entitled 
“Consumer  Impacts  of  Health  Claims: 

An  Experimental  Study”  (the  FDA 
Study).  The  FDA  Study  is  relevant  to 
issues  under  consideration  in  the 
rulemaking  that  FDA  instituted  on 
December  21, 1995,  with  a  proposal  to 
amend  its  regulations  on  nutrient 
content  and  health  claims  to  provide 
greater  flexibility  in  the  use  of  these 
claims  on  food  products.  FDA  is  adding 
this  report  and  two  related  studies  on 
abbreviated  health  claim  statements  to 
the  administrative  record  of  that 
rulemaking.  In  addition,  FDA  is 
reopening  the  comment  period  for  the 
December  21, 1995,  proposed  rule  (60 
FR  66206)  to  provide  interested  persons 
with  an  opportunity  to  obtain  the  FDA 
Study  and  to  submit  comments. 

DATES:  Written  comments  by  March  10, 
1997. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  FDA  Study 
“Consumer  Impacts  of  Health  Claims: 
An  Experimental  Study”  and  the  studies 
submitted  by  The  Quaker  Oats  Co.  to  the 
contact  person  listed  below.  Send  two 
self-addressed  adhesive  labels  to  assist 
in  processing  your  request.  A  copy  of 
the  FDA  Study  and  received  comments 
are  available  for  public  examination  in 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 

Rockville,  MD  20857,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

The  FDA  Study  may  also  be  viewed  on 
the  FDA  World  Wide  Web  site  (http;// 
www.fda.gov)  by  selecting  Foods,  then 
Food  Labeling  from  the  menus 
presented.  Submit  written  comments  to 
the  Dockets  Management  Branch 
(address  above).  Comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  S.  Levy,  Center  for  Food  Safety 


and  Applied  Nutrition  (HFS-727),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-205-9448. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  21, 1995 
(60  FR  66206),  FDA  published  a 
proposed  rule,  entitled  “Food  Labeling: 
Nutrient  Content  Claims,  General 
Principles;  Health  Claims,  General 
Requirements  and  Other  Specific 
Requirements  for  Individual  Health 
Claims”  (the  December  1995  proposal), 
to  amend  its  regulations  on  nutrient 
content  and  health  claims  to  provide 
greater  flexibility  in  the  use  of  these 
claims  on  food  products.  The  agency 
proposed  to  permit  the  use  of  shortened 
versions  of  authorized  health  claims  and 
to  eliminate  some  of  the  required 
elements  of  these  claims.  The  proposed 
rule  provided  a  90-day  period  for  public 
comment.  The  agency  extended  the 
comment  period  for  an  additional  120 
days  on  March  22, 1996.  The  comment 
period  closed  on  July  18, 1996. 

FDA  has  recently  completed  research 
on  the  effects  of  food  label  health  claim 
statements  on  consumers.  This  research 
bears  directly  on  the  issues  involving 
health  claims  that  were  raised  in  the 
December  1995  proposal.  FDA  believes  , 
that  it  may  be  appropriate  to  consider 
that  research  in  developing  a  final  rule 
in  the  subject  rulemaking.  Therefore, 
FDA  is  placing  the  FDA  Study  on  this 
research  in  the  docket  for  the  December 
1995  proposal  and  is  reopening  the 
comment  period  on  the  proposal  to 
provide  an  opportunity  for  interested 
parties  to  comment  on  the  FDA  Study. 
FDA  Is  providing  45  days  so  that 
interested  parties  have  sufficient  time  to 
obtain  the  study  and  submit  comments 
on  it. 

Shortly  after  publication  of  the 
December  1995  proposal,  FDA 
published  a  proposed  rule  to  authorize 
a  health  claim  on  the  association 
between  oat  bran  and  oatmeal  and  the 
risk  of  coronary  heart  disease  (61  FR 
296,  January  4, 1996).  In  response  to 
that  proposal,  FDA  received  a  comment 
from  The  Quaker  Oats  Co.  that  included 
two  studies  on  the  use  of  abbreviated 
health  claims.  Inasmuch  as  shortened 
health  claims  were  a  primary  focus  of 
the  December  1995  proposal,  the  agency 
has  submitted  these  studies  to  Docket 
Number  94P-0390  for  consideration  in 
the  rulemaking  on  the  December  1995 
proposal.  Interested  parties  may  submit 
comments  on  these  studies  during  the 
reopened  comment  period. 

I.  The  FDA  Study 

A.  Background 

The  final  report  of  the  Keystone 
National  Policy  Dialogue  on  Food, 


Nutrition,  and  Health  (Ref.  1)  reviewed 
several  issues  raised  by  the  food 
labeling  regulations  that  FDA  adopted 
in  response  to  the  Nutrition  Labeling 
and  Education  Act  of  1990.  This  report 
identified  issues  related  to  health  claims 
as  among  those  most  in  need  of  study. 
The  report  also  noted  the  lack  of 
research  about  how  consumers  respond 
to  health  claims  on  food  labels  and 
raised  a  number  of  specific  questions 
about  the  relative  effectiveness  of 
specific  language  contained  in  FDA 
model  health  claim  statements.  The 
report  strongly  recommended  that 
consumer  research  be  conducted  to 
evaluate  the  impact  of  alternate  forms  of 
^health  claim  statements  on  food  labels. 

The  goal  of  the  regulations  governing 
health  claims,  to  help  consumers 
achieve  a  healthier  diet,  is  one  with 
which  virtually  everyone  agrees,  but 
there  are  many  viewpoints,  and  no 
small  controversy,  about  how  to  best 
achieve  it.  Uncertainty  about  how  best 
to  structure  health  claims  arises  from 
the  lack  of  experience  with  this  type  of 
claim,  but  it  also  reflects  the  diversity  of 
opinion  about  how  health  claims  will 
affect  consumer  behavior. 

The  Department  of  Health  and  Human 
Services  provided  funds  to  FDA  to 
conduct  research  on  the  effect  of  health 
claims  on  consumer  understanding  and 
behavior,  so  that  the  agency  would  have 
a  firm  empirical  basis  to  evaluate  the 
requirements  that  it  has  adopted  and 
any  revisions  that  it  may  contemplate. 
The  agency  designed  a  study  to 
investigate  the  effects  of  different 
versions  of  health  claim  statements  on 
a  range  of  variables  chosen  to  represent 
some  of  the  different  possible  effects  of 
health  claims. 

A  preliminary  focus  group  study 
evaluated  a  number  of  proposed  health 
claim  statements  developed  by  the 
Keystone  Dialogue  as  alternatives  to 
FDA’s  model  health  claim  statements 
(Ref.  1,  pp.  141  to  150).  The  results 
suggested  that  FDA’s  model  claims 
could  be  improved,  and  it  highlighted 
some  basic  issues  underlying  consumer 
reactions.  Central  to  consumer  reactions 
to  health  claims  was  the  credibility  and 
authoritativeness  of  the  claims.  The 
brevity  of  a  claim  was  seen  by 
consumers  as  a  significant  element  of 
the  effectiveness  of  health  claims,  but 
preferences  for  brevity  seemed  to 
depend  on  the  degree  of  familiarity  (i.e., 
amount  of  prior  knowledge)  with  the 
given  diet/disease  relationship.  The 
focus  group  results  also  emphasized  the 
importance  of  looking  at  several 
different  kinds  of  health  claims,  because 
consumer  reactions  were  noticeably 
different  depending  on  familiarity  with 
the  claim.  FDA  used  the  results  from  the 
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focus  groups  to  identify  the 
independent  variables  for  a  larger  study. 

B.  Study  Design 

The  FDA  Study  was  a  shopping  mall 
intercept  study.  Subjects  were  primary 
food  shoppers  recruited  at  a  mall  with 
central  interviewing  facilities  at  eight 
sites  around  the  country.  The  sample 
size  was  approximately  175  persons  per 
site  (total  sample  size  was  1,403 
persons),  with  quotas  for  age  and 
education  to  ensure  that  the  full  range 
of  population  characteristics  were 
represented  in  the  sample.  Subjects 
were  randomly  assigned  to  an 
experimental  condition.  In  the  central 
interviewing  facility,  an  interviewer 
administered  the  experimental  protocol 
in  a  20  to  25  minute  session.  Subjects 
were  presented,  one  at  a  time,  with 
realistic  product  packages.  The  packages 
were  of  typical  size  and  organization  for 
the  particular  type  of  product,  including 
front  and  back  label  information 
appropriate  for  the  product  category. 

The  product  types  and  health  claims 
represented  included:  Cheese  lasagna/ 
saturated  fat  and  cholesterol  and  risk  of 
coronary  heart  disease;  yogurt/calcium 
and  osteoporosis;  and  breakfast  cereal/ 
folic  acid  and  risk  of  neural  tube 
defects. 

The  presentation  style,  authority,  and 
brevity  of  the  health  claim  were 
experimentally  manipulated.  Each 
product  label  seen  represented  a  cell  in 
the  experimental  design.  The  order  of 
presentation  of  the  products  and  the 
type  of  health  claim  were 
counterbalanced  to  avoid  confounding 
effects.  A  series  of  questions  about  each 
product  measured  purchase  intentions 
and  communication  effectiveness  of  the 
product  label  (e.g.,  perceived  health 
benefits,  compellingness),  as  well  as 
personal  and  household  characteristics. 
Information  search  behavior  was 
observed  and  recorded. 

C.  Conclusions 

The  results  of  the  FDA  Study  (Ref.  2) 
show  that  shorter  claims  are  more 
effective  than  longer  claims,  that 
endorsed  health  claims  have  liabilities 
compared  to  nonendorsed  claims,  and 
that  splitting  claims  between  the  front 
and  back  label  makes  little  difference. 
The  results  also  show  that  the  ability  of 
health  claims  to  accurately 
communicate  health  information  about 
a  product  appears  to  be  fairly  limited 
and  involves  tradeoffs  between  different 
kinds  of  valid  health  information. 

II.  The  Quaker  Oats  Co.  Studies 

The  Quaker  Oats  Co.  submitted 
reports  of  two  studies  pertaining  to  the 
use  of  abbreviated  health  claim 


statements  as  a  comment  to  Docket  No. 
95P-0197  (61  FR  296).  The  consumer 
research  in  the  first  report,  entitled 
“Quaker  Oatmeal  On-Pack  Health  Claim 
Survey,”  provided  data  on  the  question 
of  whether  consumers  would  read  the 
full  claim  if  only  an  abbreviated  claim 
appeared  on  the  front  of  the  label  (Ref. 

3).  The  data  were  based  on  a  national 
telephone  survey  of  301  consumers.  The 
respondents  were  asked  about  four 
types  of  new  highlighted  messages  on 
the  front  of  a  package  of  breakfast  cereal 
(health  or  nutrition;  improvements  to 
the  product;  price;  special  offers  or 
rebates).  The  key  questions  concerned 
how  likely  respondents  would  be  to 
^read  each  of  the  four  types  of  messages 
on  the  front  of  a  package,  and,  if  they 
noticed  a  new  highlighted  message  on 
the  front  of  the  package  that  was  about 
health  benefits  and  that  stated  that 
additional  information  could  be  found 
on  the  back  of  the  package,  how  likely 
they  were  to  read  the  additional 
information. 

The  second  report,  entitled 
“Consumer  Perception  Study  of  a 
Statement  Related  to  Heart  Disease  on 
the  Label  of  Quaker  Oats,”  presented 
consumer  research  comparing  an 
abbreviated  oatmeal  claim  (“A  diet  high 
in  oatmeal  may  help  reduce  the  risk  of 
heart  disease.”)  with  a  full  fiber-heart 
disease  health  claim  (“Diets  low  in 
saturated  fat  and  cholesterol  and  high  in 
grains,  fruits  and  vegetables  that  contain 
fiber,  particularly  soluble  fiber,  may 
reduce  the  risk  of  heart  disease,  a 
condition  associated  with  many 
factors.”)  (Ref.  4).  The  data  were  fronj  a 
national  shopping  mall  intercept  study 
of  826  consumers.  Participants  saw  one 
of  three  mocked-up  cereal  packages  that 
contained  the  abbreviated  claim,  the 
long  claim,  or  no  claim  (control 
condition). 

The  report  stated  that  the  presence  of 
either  health  claim,  compared  to  the 
control  condition,  increased  the  number 
of  participants  who  recognized  that  a 
diet  high  in  oatmeal  may  help  reduce 
the  risk  of  heart  disease.  There  were  no 
significant  differences  in  terms  of  the 
impact  of  the  claims  on  consumers’ 
perceptions  of  the  product  or  their 
beliefs  about  the  diet-disease 
relationship. 

HI.  Comments 

Interested  persons  may  by  March  10, 
1997,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  the  studies 
being  added  to  this  docket.  Two  copies 
of  any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 


brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

IV.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
[CGD01 -96-002] 

RIN  2115-AE47 

Drawbridge  Operation  Regulations: 
Mystic  River,  MA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
change  the  operating  rules  for  the  S99 
Alford  Street  Bridge  over  the  Mystic 
River  in  Boston,  Massachusetts. 
Additionally,  the  regulations  governing 
the  Boston  and  Maine  Bridge  and  the 
General  Lawrence  Bridge  will  be 
removed  because  both  bridges  have 
been  replaced  with  fixed  bridges.  The 
owner  of  the  S99  Alford  Street  Bridge 
has  requested  that  an  8  hour  notice  for 
openings  be  provided  from  November  1 
through  March  31,  between  11  p.m.  and 
7  a.m.  This  change  is  expected  to 
provide  for  the  needs  of  navigation  and 
relieve  the  bridge  owner  of  the  burden 
of  crewing  the  bridge  at  night  during  the 
winter  months. 

DATES:  Comments  must  be  received  on 
or  before  March  25, 1997. 
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ADDRESSES:  Comments  should  be 
mailed  to  Commander  (obr),  First  Coast 
Guard  District,  Bldg  135A,  Governors 
Island,  New  York,  New  York  10004- 
5073.  The  telephone  number  is  (212) 
668-7165.  Comments  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 

Area,  Project  Officer,  First  Coast  Guard 
District  Bridge  Branch,  (212)  668-7165. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGDG1-96-002)  and  the  specific 
section  of  the  proposal  to  which  their 
comments  apply,  and  give  reasons  for 
each  comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing;  however, 
persons  may  request  a  public  hearing  by 
writing  to  the  address  under  ADDRESSES. 
If  it  is  determined  that  the  opportunity 
for  oral  presentations  will  aid  this 
rulemaking,  the  Coast  Guard  will  hold 
a  public  hearing  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

The  S99  Alford  Street  Bridge  at  mile 
1.4  over  the  Mystic  River  is  a  bascule 
bridge  operated  by  the  City  of  Boston. 
The  Boston  and  Maine  Bridge,  mile  1.8, 
was  operated  by  the  Massachusetts  Bay 
Transportation  Authority  until  it  was 
removed  in  1989:  The  General  Lawrence 
Bridge,  mile  3.6,  was  owned  and 
operated  by  the  Metropolitan  District 
Commission  (MDC)  until  it  was 
removed  in  1990. 

The  existing  rules  at  33  CFR 
117.609(a)  require  the  S99  Alford  Street 
Bridge  and  the  Boston  and  Maine  Bridge 
to  open  on  signal,  except  during  the 
designated  rush  hour  periods  when  the 
draw  need  not  open  for  vessels  with  a 
draft  of  less  than  18  feet.  Paragraph  (b) 
of  that  section  states  the  General 
Lawrence  Bridge  need  not  be  opened  for 
vessels. 

In  November,  1995,  the  Coast  Guard 
received  a  request  from  the  City  of 
Boston  to  change  the  operating  rules  for 
the  S99  Alford  Street  Bridge.  This 


proposed  change  removes  the 
requirement  for  the  bridge  to  open  on 
signal  between  11  p.m.  and  7  a.m. 
during  the  winter  months  of  November 
through  March.  The  city  provided 
information  which  indicated  that  there 
have  been  few  requests  for  openings 
during  this  time.  In  1989,  the  Boston 
and  Maine  Bridge  and  the  General 
Lawrence  Bridge  were  replaced  with 
fixed  bridges.  Accordingly,  operating 
rules  are  no  longer  required  for  these 
bridges. 

Discussion  of  Proposed  Amendments 

This  proposal  will  amend  33  CFR 
117.609(a)  to  require,  from  November  1 
to  March  31  each  year,  at  least  an  8  hour 
advance  notice  be  given  to  the  bridge 
owner  for  openings  of  the  S99  Alford 
Street  Bridge  between  11  p.m.  and  7 
a.m.  The  exemption  in  the  existing  rule 
for  vessels  with  a  draft  greater  than  18 
feet  will  be  removed  because 
commercial  vessels  to  which  this 
applied  no  longer  use  the  Mystic  River. 
The  requirement  to  provide  an  8  hour 
advance  notice  for  the  S99  Alford  Street 
Bridge  for  night  openings  from 
November  to  March  should  not 
significantly  affect  the  recreational 
boaters  who  infrequently  use  the  river 
in  winter  months.  The  requirement  that 
public  vessels  be  passed  as  soon  as 
possible  will  be  removed  from 
117.609(a)  since  it  is  now  a  requirement 
under  117.31  of  the  general  operating 
regulations.  This  proposal  will  further 
amend  117.609(a)  and  (b)  by  eliminating 
references  to  the  Boston  and  Maine 
Bridge  and  the  General  Lawrence  Bridge 
which  have  been  replaced  by  fixed 
bridges. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation,  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  conclusion  is  based  on  the  fact  that 
information  from  the  bridge  owner 
indicates  that  there  have  been  few 
requests  for  openings  during  these 
times.  Mariners  can  still  pass  through 
the  S99  Alford  Street  Bridge  from  11 
p.m.  to  7  a.m.  from  November  to  March 
so  long  as  they  provide  advance  notice. 


Small  Entities 

The  Coast  Guard  has  considered  the 
economic  impact  of  this  rule  on  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  For  the 
reasons  discussed  in  the  Regulatory 
Evaluation  above,  the  Coast  Guard  has 
determined  that  this  rule  will  not  affect 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  lias  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section 
2.B.2.e.(32)(e)  of  Commandant 
Instruction  M16475.1B,  (as  revised  by 
60  FR  32197,  July  20, 1995),  this  rule 
promulgates  operating  regulations  for 
draw  bridges  and  is  categorically 
excluded  from  further  environmental 
documentation. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— [AMENDED] 

1.  The  authority  citatiqp  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L  102-587, 106 
Stat  5039. 

2.  Section  117.609  is  revised  to  read 
as  follows: 

§117.609  Mystic  River. 

(a)  The  draw  of  the  S99  Alford  Street 
Bridge,  mile  1.4,  shall  open  on  signal; 
except  that  from  7:45  a.m.  to  9  a.m.,  9:10 
a.m.  to  10  a.m.  and  5  p.m.  to  6  p.m., 
except  Sundays  and  holidays,  the  draw 
need  not  open  for  the  passage  of  vessels. 
From  November  1  through  March  31, 
between  11  p.m.  and  7  a.m.,  at  least  an 
8  hour  advance  notice  is  required  for 
bridge  openings  by  calling  the  number 
posted  at  the  bridge. 
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(b)  The  draw  of  the  Wellington 
Bridge,  mile  2.5,  need  not  be  opened  for 
vessels. 

Dated:  January  3, 1997. 

J  X.  Linnon, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 

IFR  Doc.  97-1800  Filed  1-23-97;  8:45  am] 

BILUNQ  CODE  4910-14-41 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  I 

[CC  Docket  No.  96-254;  FCC  96-472] 

Implementation  of  Section  273  of  the 
Communications  Act  of  1934,  as 
Amended  by  the  Telecommunications 
Act  of  1996 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  is  issuing 
this  Notice  of  Proposed  Rulemaking 
(NPRM)  to  initiate  a  proceeding 
concerning  the  Bell  Operating 
Companies’  (BOCs’)  manufacture  of 
telecommunications  equipment  and 
customer  premises  equipment  (CPE) 
pursuant  to  Section  273  of  the 
Communications  Act  of  1934,  as 
amended  by  the  Telecommunications 
Act  of  1996.  In  general,  under  Section 
273,  a  BOC  may  provide 
telecommunications  equipment  and 
may  manufacture  both 
telecommunications  equipment  and 
CPE  once  the  Commission  authorizes 
the  BOC  to  provide  in-region, 
interLATA  services  pursuant  to  Section 
271.  The  Commission  seeks  comment 
on  procedures  governing  collaboration, 
research  and  royalty  agreements, 
nondiscriminatlbn  standards,  and  the 
reporting  and  disclosure  of  protocols 
and  other  technical  requirements  for 
connecting  to  the  BOC’s  network. 
Section  273  also  limits  the 
manufacturing  activities  of  Bellcore  and 
other  entities  that  develop  industry¬ 
wide  standards  or  generic  requirements, 
or  conduct  certification  activities.  The 
Commission  seeks  comment  on 
proposed  measures  to  implement  these 
provisions  of  Section  273.  In  addition, 
the  Commission  seeks  comment  on  the 
effects  of  the  BOCs’  proposed  sale  of 


Bellcore  on  its  implementation  of 
Section  273. 

DATES:  Comments  are  due  on  or  before 
February  24, 1997  and  Reply  Comments 
are  due  on  or  before  March  26, 1997. 
Written  comments  must  be  submitted  by 
the  Office  of  Management  and  Budget 
(OMB)  cm  the  proposed  and/or  modified 
information  collections  on  or  before 
March  25, 1997. 

ADDRESSES:  To  file  formally  in  this 
proceeding,  interested  parties  must  file 
an  original  and  six  copies  of  all 
comments,  reply  comments,  and 
supporting  comments,  with  the 
reference  number  “CC  Docket  96-254” 
on  each  document.  Those  parties 
wishing  each  Commissioner  to  receive  a 
personal  copy  of  their  comments  must 
file  an  original  plus  eleven  copies. 
Parties  must  send  comments  and  reply 
comments  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
1919  M  Street,  N.W.  Room  222, 
Washington,  D.C.  20554.  Parties  must 
also  provide  four  copies  to  Secretary, 
Network  Services  Division,  Common 
Carrier  Bureau,  2000  M  Street,  N.W., 
Room  235,  Washington,  D.C.  20554. 
Parties  must  also  provide  one  copy  of 
any  documents  filed  in  this  docket  to 
the  Commission’s  copy  contractor, 
International  Transcription  Services, 
Inc.,  2100  M  Street,  N.W.,  Suite  140, 
Washington,  D.C.  20037.  In  addition  to 
filing  comments  with  the  Secretary,  a 
copy  of  any  comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  Dorothy 
Conway,  Federal  Communications 
Commission,  Room  234, 1919  M  Street, 
N.W.,  Washington,  D.C.  20554,  or  via 
the  Internet  to  dconway@fcc.gov,  and  to 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB,  725— 17th  Street,  N.W., 
Washington,  D.C.  20503  or  via  the 

Internet  to  fain _ t@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Cooke,  Attorney,  Network 
Services  Division,  Common  Carrier 
Bureau,  (202)  418-2351.  For  additional 
information  concerning  the  information 
collections  contained  in  this  NPRM 
contact  Dorothy  Conway,  (202)  418- 
0217,  or  via  the  Internet  at 
dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Notice  of 
Proposed  Rulemaking  adopted 
December  10, 1996,  and  released 
December  11, 1996.  (FCC  96-472).  This 


NPRM  contains  proposed  or  modified 
information  collections  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(“PRA”).  It  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(“OMB”)  for  review  under  the  PRA. 
OMB,  the  general  public,  and  other 
Federal  agencies  are  invited  to  comment 
on  the  proposed  or  modified 
information  collections  contained  in 
this  proceeding.  The  full  text  of  this 
Notice  of  Proposed  Rulemaking  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  St.,  NW.,  Washington,  D.C.  and  is 
also  available  from  the  FCC’s  World 
Wide  Web  site,  http://www.fcc.gov.  The 
complete  text  also  may  be  purchased 
from  the  Commission’s  copy  contractor, 
International  Transcription  Service, 

Inc.,  (202)  857-3800,  2100  M  St.,  NW., 
Suite  140,  Washington  D.C.  20037. 

Paperwork  Reduction  Act 

This  NPRM  contains  either  a 
proposed  or  modified  information 
collection.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  and  the  Office  of  Management 
and  Budget  (OMB)  to  comment  on  the 
information  collections  contained  in 
this  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  No.  104-13.  Public  and 
agency  comments  are  due  at  the  same 
time  as  other  comments  on  this  NPRM; 
OMB  notification  of  action  is  due  March 
25, 1997.  Comments  should  address:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission’s 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

OMB  Approval  Number:  None. 

Title:  Implementation  of  Section  273 
of  the  Communications  Act  of  1934,  as 
amended  by  the  Telecommunications 
Act  of  1996. 

Form  No.:  N/A. 

Type  of  Review:  New  collection. 
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Information  collection 

if 

Estimated 
time  per  re¬ 
sponse 
(hours) 

■ 

Total  annual 
burden 
(hours) 

Total  annual 
cost  to  re¬ 
spondents1 

Total  annual 
capital  and 
startup 
costs  and 
total  annual 
operation 
and  mainte¬ 
nance  and 
purchase  of 
services 

Proposed  Provision  of  Information  on  Protocols  and 
Technical  Requirements  (Section  273(c)(1))  . 

27! 

8 

25 

1,400 

$140,000 

$77,000 

Access  By: 

Competitors  to  Information  (Section  273(c)(3)) . 

2 

25 

350 

35,000 

77,000 

Proposed  Provision  of  Planning  Information  to  Inter¬ 
connecting  Carriers  (Section  273(c)(4)) . 

mm 

2 

75 

1,050 

105,000 

77,000 

Proposed  Requirements  for  Standard-Setting  Enti¬ 
ties  (Section  273(d)(4)(A))  . . 

5 

10 

2,500 

250,000 

0 

Sunset  of  Manufacturing  Safeguards  and  Proce¬ 
dural  Requirements  (Section  273(d)(6))  . 

50 

20 

1 

1,000 

100,000 

0 

1  Assuming  cost  of  preparation  to  be  $1 00/hr. 

2  Regional  Holding  Companies  (“RHCs”).  These  seven  RHCs  control  all  of  the  Bell  Operating  Companies  (“BOCs”).  Each  RHCs  typically  files 
information  with  the  Commission  on  behalf  of  all  of  the  BOCs  under  its  control. 


Total  Annual  Burden:  6300  hours. 

Respondents:  Businesses  or  others  for 
profit,  including  small  businesses. 

Needs  and  Uses:  The  NPRM  seeks 
comments  cm  a  number  of  issues,  the 
resolution  of  which  may  lead  to  the 
imposition  of  information  collections 
subject  to  the  Paperwork  Reduction  Act. 
The  information  collections  proposed 
are  required  under  the 
Telecommunications  Act  of  1996, 

Public  Law  No.  104-104.  These 
information  collections  will  also  be 
used  to  ensure  that  the  BOCs,  standards- 
setting  organizations,  equipment 
manufacturers,  and  certification  entities 
fulfill  their  obligations  under  Section 
273.  The  NPRM  seeks  comment  on 
potential  overlap  between  existing 
information  collections  and  the 
information  collections  required  under 
Section  273  and  proposed  in  the  NPRM. 

Synopsis  df  Notice  of  Proposed 
Rulemaking 

1.  Introduction  and  Background:  On 
February  8, 1996,  the 
Telecommunications  Act  of  1996  (“1996 
Act”)  became  law.3  Through  this 
legislation,  Congress  sought  to  establish 
a  “pro-competitive,  de-regulatory 
national  policy  framework”  for  the 
United  States  telecommunications 
industry.4  The  1996  Act  includes 
provisions  that  are  intended  to  promote 
competition  in  markets  that  are  already 
open  to  new  competitors.  Congress 
entrusted  to  this  Agency  the 
responsibility  for  establishing  the  rules 
that  will  implement  most  quickly  and 


3  The  Telecommunications  Act  of  1996,  Public 
Law  No.  104-104, 110  Stat.  96  (1996)  (codified  at 
47  U.S.C.  §§  151  et  seq.). 

*ft.  Statement  of  Managers,  S.  Conf.  Rep.  No. 
104-230, 104th  Cong.,  2d  Sess.  1  (1996)  ("Joint 
Explanatory  Statement”). 


effectively  the  national 
telecommunications  policy  embodied  in 
the  1996  Act.3 

2.  Section  273  seeks  to  facilitate  BOC 
entry  into  manufacturing  while 
preserving  the  competitive  nature  of 
these  markets  by  permitting  a  BOC  to 
manufacture  telecommunications 
equipment  and  CPE  only  after  the  BOC: 
(1)  has  been  authorized  to  provide  inter- 
LATA  service  pursuant  to  Section 
271(d)  (which,  inter  alia,  requires  the 
BOC  to  have  demonstrated  that  it  has 
implemented  certain  network  access 
provisions  contained  in  Section 
271(c)(2)(B)  and  that  BOC  provision  of 
interLATA  service  is  in  the  public 
interest); 6  (2)  has  established  a  separate 
subsidiary  that  complies  with  Section 
272  (which  contains  certain  structural 
safeguards  and  other  provisions  to 
facilitate  detection  of  prohibited  acts  as 
well  as  to  prevent  discrimination  and 
cross-subsidization);7  and  (3)  has  met 
the  requirements  of  Section  273  (which, 
inter  alia,  requires  BOC  disclosure  of 
certain  technical  information,  prohibits 
discriminatory  equipment  procurement 
decisions,  and  imposes  constraints  on 
certain  standards-setting,  and 
certification,  entities).8 


5  According  to  Representative  Fields,  "[Congress] 
is  decompartmentalizing  segments  of  the 
telecommunications  industry,  opening  the 
floodgates  of  competition  through  deregulation,  and 
most  importantly,  giving  consumers  choice  *  *  * 
and  from  these  choices,  the  benefits  of  competition 
flow  to  all  of  us  as  consumers — new  and  better 
technologies,  new  applications  for  existing 
technologies,  and  most  importantly  *  *  *  lower 
consumer  price.”  142  Cong.  Rec.  H1149  (Feb.  1, 
1996)  (statement  of  Rep.  Fields). 

6  47  U.S.C.  §  273(a). 

7  47  U.S.C.S  272(a)(2)(A). 

*47  U.S.C.  §  273(a). 


3.  Section  273(a):  Authorization. 
Section  273(a)  explicitly  authorizes 
BOCs  and  BOC  affiliates  9  to 
“manufacture  and  provide” 
telecommunications  equipment,10  and 
“manufacture”  customer  premises 
equipment 1 1  once  they  obtain  authority 
to  offer  in-region,  interLATA  service 


*  The  term  "Bell  operating  company"  is  defined 
in  the  1996  Act,  and  includes  the  successors  and 
assigns  of  Bell  operating  companies  that  provide 
“wireline  telephone  exchange  service,”  but  does 
not  include  an  “affiliate”  of  a  Bell  operating 
company,  other  than  another  Bell  operating 
company  or  its  successor  or  assigns.  47  U.S.C. 

§  153(4).  “Affiliate”  is  defined  in  the  1996  Act,  47 
U.S.C  §  153(1),  to  mean  a  person  that  directly  or 
indirectly  owns  or  controls,  is  owned  or  controlled 
by,  or  is  under  common  ownership  or  control  with, 
another  person.  For  the  purpose  of  determining 
affiliate  status  under  Section  153(1),  “owned” 
means  an  equity  interest  of  more  than  ten  percent. 

47  U.S.C  $  153(1).  For  Bellcore,  however,  the  equity 
interest  creating  an  affiliate  relationship  with  a  BOC 
is  significantly  less.  Section  273(d)(1)(B)  precludes 
Bellcore  from  becoming  a  BOC  manufacturing 
affiliate,  but  allows  for  limited  BOC  ownership  of 
Bellcore  under  Section  273(d)(8)(A).  The  latter 
paragraph  states  "[t]he  term  ‘affiliate’  shall  have  the 
same  meaning  as  in  Section  3  of  this  Act,  except 
that,  for  purposes  of  paragraph  (1)(B) — (i)  an 
aggregate  voting  equity  interest  in  Bell 
Communications  Research,  Inc.,  of  at  least  5  percent 
of  its  total  voting  equity,  owned  directly  or 
indirectly  by  more  than  1  otherwise  unaffiliated 
Bell  operating  company,  shall  constitute  an  affiliate 
relationship;  and  (ii)  a  voting  equity-interest  in  Bell 
Communications  Research,  Inc.,  by  any  otherwise 
unaffiliated  Bell  operating  company  of  less  than  1% 
of  Bell  Communications  Research’s  total  voting 
equity  shall  not  be  considered  to  be  an  equity 
interest  under  this  paragraph.” 

10  “Telecommunications  equipment"  means 
“equipment,  other  than  customer  premises 
equipment,  used  by  a  carrier  to  provide 
telecommunications  services,  and  includes  software 
integral  to  such  equipment  (including  upgrades).” 
47  U.S.C.  §153(45). 

1 1  “Customer  premises  equipment”  means 
“equipment  employed  on  the  premises  of  a  person 
(other  than  a  carrier)  to  originate,  route,  or 
terminate  telecommunications.”  47  U.S.C. 

§  153(14). 
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under  Section  271(d)  and  comply  with 
any  other  rules  and  regulations  that 
result  from  this  proceeding.  We 
tentatively  conclude  that  Section  273(a) 
allows  a  BOC  to  manufacture  and 
provide  telecommunications  equipment 
and  to  manufacture  CPE,  in  compliance 
with  the  rules  we  adopt  in  this 
proceeding,  once  that  BOC  has  obtained 
authority  to  offer  interLATA  service  in 
any  of  its  in-region  states.  We  seek 
comment  on  this  tentative  conclusion. 

4.  Section  273(a)  also  states  that 
“neither  a  Bell  operating  company  nor 
any  of  its  affiliates  may  engage  in  such 
manufacturing  in  conjunction  with  a 
Bell  operating  company  not  so  affiliated 
or  any  of  its  affiliates.”  12  BOCs  under 
the  ownership  or  control  of  a  common 
Regional  Holding  Company  (“RHC”) 
would  appear  to  meet  the  statutory 
definition  of  “affiliates;”  therefore,  we 
tentatively  conclude  that  this  provision 
prevents  joint  manufacturing  between  or 
among  (1)  unaffiliated  RHCs;  (2) 
unaffiliated  BOCs  that  are  not  under  the 
ownership  or  control  of  a  common  RHC; 
and  (3)  an  RHC  and  a  BOC  that  is  not 
affiliated  with  that  RHC.  We  seek 
comment  on  this  tentative  conclusion. 

5.  Section  273(h)  defines  the  term 
“manufacturing”  to  have  “the  same 
meaning  as  such  term  has  under  the 
AT&T  Consent  Decree.”  The  U.S. 

District  Court  for  the  District  of 
Columbia,  which  supervised  the  Decree, 
determined  that  the  terms 
“manufacture”  and  “manufacturing” 
extend  to  the  "design,  development  and 
fabrication” 13  of  telecommunications 
equipment,  CPE,  and  the  “software 
integral  to  [this]  equipment  hardware, 
also  known  as  firmware.”  14  Although 
Section  273  defines  only  the  gerund 
“manufacturing,”  we  tentatively 
conclude  that  we  should  also  accord  the 
verb  “manufacture”  a  meaning  that 
extends  to  include  the  activities 
identified  by  the  District  Court  and  that 
is  consistent  with  the  definition  of 
“manufacturing”  provided  in  the 

12  Section  273(d)(1)(B)  precludes  Bellcore  from 
becoming  a  BOC  manufacturing  affiliate,  but  allows 
for  limited  BOC  ownership  of  Bellcore  under 
Section  273(d)(8)(A).  The  latter  paragraph  states 
“(t)he  term  ‘affiliate’  shall  have  the  same  meaning 
as  in  Section  3  of  this  Act,  except  that,  for  purposes 
of  paragraph  (1)(B) — (i)  an  aggregate  voting  equity 
interest  in  Bell  Communications  Research,  Inc.,  of 
at  least  5  percent  of  its  total  voting  equity,  owned 
directly  or  indirectly  by  more  than  1  otherwise 
unaffiliated  Bell  operating  company,  shall 
constitute  an  affiliate  relationship;  and  (ii)  a  voting 
equity  interest  in  Bell  Communications  Research, 
Inc.,  by  any  otherwise  unaffiliated  Bell  operating 
company  of  less  than  1%  of  Bell  Communications 
Research's  total  voting  equity  shall  not  be 
considered  to  be  an  equity  interest  under  this 
paragraph." 

13  United  States  v.  Western  Elec  Co.,  675  F.  Supp. 
at  662. 

14  Id.  at  667  n.54. 


statute.  We  seek  comment  on  this 
interpretation. 

6.  Section  273(b):  BOC  Collaboration 
and  Research  and  Royalty  Agreements. 
Notwithstanding  the  restrictions  on 
BOC  entry  into  manufacturing  imposed 
by  Section  273(a),  Section  273(b) 
explicitly  permits  BOCs  to  collaborate 
with  manufacturers,  engage  in  research 
activities  related  to  manufacturing,  and 
enter  into  royalty  agreements  with 
manufacturers.  Specifically,  Section 
273(b)(1)  permits  a  BOC  to  engage  “in 
close  collaboration  with  any 
manufacturer  of  customer  premises 
equipment  or  telecommunications 
equipment  during  the  design  and 
development  of  hardware,  software,  or 
combinations  thereof  related  to  such 
equipment.”  We  seek  comment  on  the 
types  of  activities  that  would  constitute 
“close  collaboration”  permissible  under 
this  section.  We  tentatively  conclude 
that  the  broad  language  of  Section 
273(b)(1)  does  not  permit  close 
collaboration  in  either  of  the  following 
two  situations:  (1)  between  a  BOC  or  an 
RHC  and  the  manufacturing  affiliate  of 
another  unaffiliated  BOC  or  RHC;  or  (2) 
between  the  manufacturing  affiliates  of 
two  unaffiliated  BOCs  or  RHCs. 
Conversely,  we  tentatively  conclude 
that  Section  273(b)(1)  does  permit  joint 
collaboration  between  a  BOC-affiliated 
manufacturer  and  a  non-BOC  affiliated 
manufacturer.  We  request  comment  on 
these  tentative  conclusions. 

7.  Section  273(b)(2)  also  permits 
BOCs,  notwithstanding  the  conditions 
imposed  by  Section  273(a),  to  “(A) 
engaged  in  research  activities  related  to 
manufacturing;  and  (B)  enter[]  into 
royalty  agreements  with  manufacturers 
or  telecommunications  equipment.”  We 
seek  appropriate  definitions  for  the 
terms  “research  activities”  and  “royalty 
agreements”  that  will  preserve  BOC 
incentives  to  research  and  develop 
innovative  products,  solutions  and 
technologies,  consistent  with  the 
language  of  Section  273(b)(2),  while 
minimizing  potentially  anticompetitive 
incentives.  We  also  seek  comment  on 
other  ways  to  protect  against  potential 
anticompetitive  abuses  and  seek 
comment  on  the  relationship  between 
Section  273(b)(2)  and  other  sections  of 
the  Act  which  may  require  disclosure  of 
information,  including,  but  not  limited 
to.  Sections  251(c)(5),  251(e)(2),  or 
273(c)(1). 

8.  Section  273(c):  BOC  Information 
Requirements.  Information  with  respect 
to  the  technical  characteristics  of  a 
network  is  essential  for  manufacturers 
of  telecommunications  equipment  and 
CPE.  Telecommunications  equipment 
and  CPE  manufacturers’  products 
cannot  be  used  in  or  with  a  network 


unless  they  comply  with  the  technical 
specifications  and  protocols  necessary 
for  incorporation  in  or  interoperation 
with  that  network.15  Changes  in 
technical  specifications,  protocols  or 
both  can  foreclose  competition  or  render 
potential  competition  less  likely  if  an 
affiliated  manufacturer  can  learn  of  such 
changes  and  then  modify,  or  create  new, 
products  to  be  compatible  with  those 
changes  in  advance  of  the  rest  of  the 
market.16 

9.  Our  Computer  Inquiry  III  rules 
recognize  some  of  these  concerns  by, 
inter  alia,  requiring  carriers  offering 
enhanced  services  or  providing 
customer  premises  equipment  to 
disclose  to  the  public  “all  information 
relating  to  network  design  and  technical 
standards  and  information  affecting 
changes  to  the  telecommunications 
network  which  would  affect  either 
intercarrier  interconnection  or  the 
manner  in  which  customer  premises 
equipment  is  attached  to  the  interstate 
network  prior  to  implementation  and 
with  reasonable  advance 
notification.”  17  In  addition,  the 
Commission’s  “all  carrier”  rule 
obligates  “all  carriers  owning  basic 
transmission  facilities  [to  release]  all 
information  relating  to  network  design 
*  *  *  to  all  interested  parties  on  the 
same  terms  and  conditions,  insofar  as 
such  information  affects  either 
intercarrier  interconnection  or  the 
manner  in  which  interconnected 
[customer-premises  equipment] 

13  United  States  v.  AT&T,  552  F.  Supp.  at  190- 
91 ;  Computer  and  Business  Equip.  Mfrs.  Assoc. 
Petition  for  Declaratory  Ruling  Regarding  Section 
64.702(d)(2)  of  the  Commission’s  Rules  and  the 
Policies  of  the  Second  Computer  Inquiry,  Report 
and  Order.  93  F.C.C.2d  1226, 1236-37  (1983). 

16  See  generally,  Carl  Shapiro,  Antitrust  in 
Network  Industries,  Address  before  the  American 
Bar  Association  (March  27, 1996).  We  will  place  a 
copy  of  this  address  in  the  docket  file  of  this 
proceeding. 

17 47  CFR  §  64.702(d)(2).  See,  e.g..  Amendment  to 
Sections  64J02  of  the  Commission ’s  Rules  and 
Regulations  (Third  Computer  Inquiry);  and  Policy 
and  Rules  Concerning  Rates  for  Competitive 
Common  Phase  II  Carrier  Service  and  Facilities 
Authorizations  Thereof,  Report  and  Order,  2  FCC 
Red  3072,  3087  (1987),  52  FR  20714,  June  3, 1987 
{‘‘Phase  II  Orde?’).,  recon.,  3  FCC  Red  1150  (1988), 
53  FR  8629,  March  16, 1988  (“Phase  II 
Reconsideration  Order'’),  further  recon.,  4  FCC  Red 
5927  (1989),  55  FR  29022,  July  17, 1990  (“Phase  II 
Further  Reconsideration  Order'’);  Phase  II  Order 
vacated  sub.  nom.  California  v.  FCC,  905  F.2d  1217 
(9th  Cir.  1990)  ("California  f);  Computer  III 
Remand  Proceeding,  5  FCC  Red  7719  (1990),  56  FR 
964,  January  10, 1991  (“ ONA  Remand  Order'’), 
recon.,  7  FCC  Red  909  (1992),  57  FR  5391,  February 
14, 1992,  pets,  for  review  denied  sub.  nom. 
California  v.  FCC,  4  F.3d  1505  (9th  Cir.  1993) 
(“California  IT’);  BOC  Safeguards  Order,  6  FCC  Red 
7571  (1991),  57  FR  4373,  February  5, 1992,  vacated 
in  part  and  remanded  sub.  nom.  California  v.  FCC, 
39  F.3d  919  (9th  Cir.  1994)  (“California  Ilf’),  cert, 
denied,  115  S.  Ct.  1427  (1995). 
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operates.”  18  The  Commission’s  rules 
also  require  carriers  to  disclose  network 
changes  to  customers  “[i]f  such  changes 
can  be  reasonably  expected  to  render 
any  customer’s  terminal  equipment 
incompatible  with  telephone  company 
communications  facilities,  or  require 
modification  or  alteration  of  such 
terminal  equipment,  or  otherwise 
materially  affect  its  use  or 
performance” 19  Common  carriers  have 
also  filed  network  specifications  as  part 
of  their  tariffs  so  that  customers  may 
select  from  among  features  offered  with 
a  package  of  services.  To  the  extent  that 
the  notice  and  filing  requirements 
imposed  on  carriers  by  the  1996  Act 
(including,  especially,  Sections 
273(c)(1)  and  273(c)(4))  may  duplicate 
these  or  other  existing  Commission 
notice  and  filing  requirements  related  to 
network  interconnection,  we  seek 
comment  on  suggestions  to  consolidate 
those  requirements  and  the  proposed 
text  of  rules  that  would  achieve  that 
objective. 

10.  The  legislative  safeguards  of 
Section  273(c)  reduce  the  potential  for 
'  anticompetitive  conduct  that  might 
otherwise  accompany  the  information 
advantage  enjoyed  by  a  network  owner 
that  also  manufactures  network 
equipment.20  Section  273(c)  requires  the 
BOCs  to  disclose  certain  information 
relating  to  their  network  standards. 
Disclosure  of  that  information  may 
promote  competition  by  facilitating 
interconnectivity  21  and 
interoperability,22  alerting  competitors 
and  others  to  changes  in  standards,  and 


Amendment  of  Section  64.702  of  the 
Commission’s  Buies  and  Regulations  (Second 
Computer  Inquiry),  Memorandum  Opinion  and 
Order  on  Reconsideration,  84  F.C.C.2d  50,  82-83 
(1980),  46  FR  5984,  January  21, 1981,  further  recon., 
88  FCC  2d  512  (1981),  46  FR  59976,  December  8, 
1981,  affd  sub  nom.  Computer  and 
Communications  Indus.  Ass’n  v.  FCC,  693  F.2d  198 
(D.C.  Cir.  1982),  cert,  denied,  461  U.S.  938  (1983). 

19  47  CFR  §  68.110(b).  Certain  past  references  to 
this  rule  also  use  the  term  "all  carrier  rule.”  In  this 
proceeding,  we  use  that  term  to  refer  to  our  part  64 
rule,  above,  and  refer  to  47  CFR  §  68.1 10(b) 
specifically  by  number,  if  necessary. 

“See  Joint  Explanatory  Statement  at  154. 

11  The  1996  Act  defines  “public 
telecommunications  network  interconnectivity"  as 
“the  ability  of  two  or  more  public 
telecommunications  networks  used  to  provide 
telecommunications  service  to  communicate  and 
exchange  information  without  degeneration,  and  to 
interact  in  concert  with  one  another.”  47  U.S.C. 

$  256(d). 

22  In  the  context  of  Section  251(c)(5),  we  recently 
defined  "interoperability”  as  “the  ability  of  two  or 
more  facilities,  or  networks,  to  be  connected,  to 
exchange  information,  and  to  use  the  information 
that  has  been  exchanged.”  Implementation  of  the 
Local  Competition  Provisions  in  the 
Telecommunications  Act  of  1996,  Second  Report 
and  Order  and  Memorandum  Opinion  and  Order, 
FCC  96-333,  61  FR  47284.  September  6, 1996,  at 
1 178  ( citing  IEEE  Standard  Dichonary  of  Electrical 
and  Electronics  Terms  461  (J.  Frank  ed.  1984)). 


preventing  the  imposition  of 
unreasonable  licensing  fees  by  the 
BOCs.23 

11.  Although  the  information 
disclosure  requirements  of  Section 
273(c)  apply  on  their  face  to  all  BOCs, 
Section  273(c)  is  contained  within  a 
statute  that  otherwise  addresses  BOC 
obligations  in  the  manufacturing 
context.  We  seek  comment  on  whether 
Section  273(c)  applies  to  all  BOCs  or 
only  to  BOCs  that  are  authorized  to 
manufacture  under  Section  273(a). 

12.  Section  273(c)(1):  Section 
273(c)(1)  requires  a  BOC,  “in 
accordance  with  regulations  prescribed 
by  the  Commission,  [to]  maintain  and 
file  with  the  Commission  full  and 
complete  information  with  respect  to 
the  protocols  and  technical 
requirements  for  connection  with  and 
use  of  its  telephone  exchange  service 
facilities.”  24  A  BOC  also  is  required  to 
“report  promptly  to  the  Commission 
any  material  changes  or  planned 
changes  to  protocols  and  technical 
requirements  for  connection  with  and 
use  of  its  telephone  exchange  service.” 
We  seek  comment  on  how  each  of  the 
terms  in  this  subsection  that  are  not 
defined  by  the  1996  Act  (such  as 
“protocols”  and  “technical 
requirements”)  should  be  defined. 
Because  our  current  rules  regarding 
network  information,  discussed  above, 
address  the  needs  of  other  carriers, 
information  service  providers  (“ISPs”), 
enhanced  service  providers  (“ESPs”), 
and  other  members  of  the  public  for 
information  about  network 
capabilities,25  and  not  the  specific  needs 
of  manufacturers  who  wish  to  develop 
new  network  products,  we  tentatively 
conclude  that  our  existing  rules  do  not 
satisfy  the  filing  requirements  of  Section 
273(c)(1).  We  seek  comment  on  the  need 
for  specific  disclosure  rules  to 
implement  Section  273(c)  in  light  of  this 
tentative  conclusion,  as  well  as  the 
specific  language  that  commenters  may 
conclude  should  appear  in  them. 

13.  Although  Section  273(c)(1) 
mandates  full  disclosure  of  the 
protocols  and  technical  requirements 
used  for  network  connection,  in 


23  Cf.  47  U.S.C.  §  251(c),  which  imposes  specific 
interconnection  obligations  on  incumbent  LECs. 
Inter  alia.  Section  251  obligates  incumbent  LECs  to 
negotiate  interconnection  agreements  in  good  faith 
(Section  251(c)(1)),  requires  that  interconnection  be 
provided  “on  rates,  terms,  and  conditions  that  are 
just,  reasonable  and  nondiscriminatory”  (Section 
251(c)(2)(D)),  and  requires  that  incumbent  LECs 
provide  reasonable  public  notice  of  changes  in 
necessary  information  (Section  251(c)(5)). 
Accordingly,  Sections  251(c)  and  273(c)  appear  to 
overlap  to  some  extent. 

24 47  U.S.C.  §  273(c)(1)  (emphasis  supplied). 
Compare  this  provision  with  the  all  carrier  rule  and 
47  CFR  §68.1 10(b),  above. 

25  See,  e  g.,  47  CFR  §§  64.702(d)(2),  68.110(b). 


network  markets,  the  announcement  of 
the  impending  availability  of  a  product 
prior  to  its  actual  availability  also  may 
have  anticompetitive  effects.26  While 
the  potential  harm  associated  with  early 
disclosure  in  this  context  may  not  be  as 
great  as  those  associated  with  excessive 
secrecy,  we  seek  comment  on  the 
potential  effects  of  early  disclosure  of 
products,  protocols  or  technical 
requirements.  Specifically,  we  request 
that  commenters  address:  (1)  whether 
early  disclosure  or  late  disclosure  of 
information  has  a  greater  potential  to 
damage  the  operations  of  carriers, 
manufacturers,  and  other  market 
participants;  (2)  the  extent  to  which 
early  disclosure  of  planned  products, 
technical  specifications,  or  protocols 
could  stifle  the  development  of 
competing  products,  technical 
specifications,  or  protocols;  (3)  whether 
any  provision  of  the  Communications 
Act  fully  addresses  the  potential 
problems  associated  with  early 
disclosure;  and  (4)  whether  we  should 
exempt  bona  fide  equipment  trials  from 
Section  273(c)(l)’s  disclosure 
requirements,  as  we  did  in  the  context 
of  carriers’  Section  251(c)(5)  network 
disclosure  obligations.27 

14.  The  BOCs  are  required  to 
“maintain”  the  information  described  in 
Section  273(c)(1)  in  addition  to  filing  it 
with  the  Commission.  We  tentatively 
conclude  that,  in  fulfilling  their 
obligation  to  “maintain”  this 
information,  the  BOCs  must  keep  it  “full 
and  complete,”  accurate,  and  up-to- 
date.  In  addition,  because  the  BOCs’ 
obligation  to  “maintain”  this 
information  is  contained  within  a 
section  of  a  statute  otherwise  addressing 
public  disclosure  requirements  through 
Commission  filings,  we  tentatively 
conclude  that  each  BOC  must  keep  the 
relevant  information  within  its  service 
area  in  a  form  that  is  available  for 
inspection  by  the  public  upon 
reasonable  request.  By  doing  so,  the 
BOCs  would:  (1)  maintain  the 
information  in  a  form  that  is  available 
at  a  location  physically  close  to  those 
parties  that  are  most  likely  to  need  it; 
and  (2)  promote  competition  by  making 
the  information  more  widely  available 
than  it  would  be  if  the  Commission 
were  the  sole  source.  We  seek  comment 
on  this  tentative  conclusion.  We  also 
seek  comment  on  how  long  we  should 


26  See,  e.g.,  id.  at  123-24;  Farrell.  Joseph,  and 
Garth  Saloner,  Installed  Base  end  Compatibility: 
Innovation,  Product  Preannouncements,  and 
Predation,  Amer.  Econ.  Rev.,  Vol.  76,  No.  5  at  940- 
55  (Dec.  1986). 

21  Implementation  of  the  Local  Competition 
Provisions  in  the  Telecommunications  Act  of  1996, 
Second  Report  and  Order  and  Memorandum 
Opinion  and  Order,  FCC  96-333.  at  f  260. 
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require  the  BOCs  to  “maintain”  this 
information. 

15.  All  of  the  BOCs  now  have  sites  on 
the  Internet  that  are  easily  accessible  to 
millions  of  users  around  the  world.  We 
tentatively  conclude  that  one  method  by 
which  the  BOCs  could  satisfy  their 
obligation  to  “maintain”  information  in 
accordance  with  Section  273(c)(1) 
would  be  by  placing  the  information  on 
their  publicly-accessible  World  Wide 
Web  sites  or  by  making  files  available 
through  other  Internet  protocols,  such  as 
FTP,  Gopher,  or  electronic  mail.  We 
seek  comment  on  this  tentative 
conclusion,  including  comment  on  (1) 
whether  we  should  impose 
requirements  on  BOCs  choosing  to  use 
such  Internet  postings  concerning  the 
format  and  location  of  material  to 
ensure  that  competitors  can  access  the 
necessary  files  easily;  and  (2)  whether 
information  that  cannot  be  made 
available  as  plain  ASCII  text  could  be 
posted  using  cross-platform  formats 
such  as  Postscript  or  PDF  (Adobe 
Acrobat),  allowing  users  to  view  or  print 
materials  with  freely-available  “reader” 
software. 

16.  Section  273(c)(1)  also  requires  the 
BOCs  to  “report  promptly  to  the 
Commission  any  material  changes  or 
planned  changes”  to  the  information 
described  in  that  section.  We  seek 
comment  both  on  when  and  how  such 
reports  must  be  filed.  For  instance,  we 
have  recently  concluded  that  network 
changes  in  the  context  of  Section 
251(c)(5)  should  be  disclosed  at  the 
“make/buy”  point  because,  at  that 
point,  carriers’  plans  are  sufficiently 
developed  to  provide  adequate  and 
useful  guidance  to  competing  service 
providers.28  Disclosure  of  changes  at  the 
“make/buy”  point,  however,  may  not 
fully  address  the  information  needs  of 
manufacturers.  Information  provided  at 
the  “make/buy”  point  may  come  too 
late  for  a  rival  manufacturer  that  might 
otherwise  attempt  to  offer  a  competing 
product  that  can  serve  a  similar  function 
to  the  product  the  BOC  has  chosen  to 
manufaqture  or  purchase.  In  addition, 
unlike  Section  251(c)(5),  which 
mandates  the  disclosure  of  certain 
network  “changes,”  Section  273(c)(1) 
requires  disclosure  of  “planned 
changes.”  We  seek  comment,  therefore, 
on  whether  a  different  disclosure 
standard  would  be  appropriate  in  the 
context  of  Section  273(c)(1).  We  also 
seek  comment  on  the  potential  use  by 
the  BOCs  of  alternative  methods  of 
reporting  to  the  Commission  changes  in 
protocols  or  technical  requirements, 
such  as  the  use  of  electronic  mail. 


17.  We  request  that  commenters 
submit  draft  rules  implementing  the 
information  filing,  maintenance,  and 
disclosure  requirements  contained  in 
Section  273(c)(1)  including,  for  those 
parties  advocating  the  use  of  Internet 
capabilities  in  the  context  of  Section 
273(c)(1),  specific  language  that  we 
should  adopt  to  implement  this  option. 
In  addition,  we  request  comment  on 
whether  the  FCC  should  provide 
information  on  its  own  Internet  site,  in 
the  form  of  actual  files  and/or  hypertext 
links  to  BOC  Internet  sites,  to  create  a 
central  on-line  point  of  contact  for 
materials  describing  technical 
requirements  and  protocols. 

18.  Section  251(c)(5)  requires  all 
incumbent  local  exchange  carriers, 
including  all  BOCs,  “to  provide 
reasonable  public  notice  of  changes  in 
the  information  necessary  for  the 
transmission  and  routing  of  services 
using  that  local  exch  inge  carrier’s 
facilities  or  networks,  as  well  as  of  any 
other  changes  that  would  affect  the 
interoperability  of  those  facilities  and 
networks.”  We  have  recently  adopted 
rules  implementing  this  provision  and 
describing  incumbent  LECs’  network 
disclosure  obligations  under  Section 
251(c)(5).29  In  light  of  these  obligations, 
we  seek  comment  on  the  relationship 
between  the  filing  and  information 
disclosure  requirements  of  Section 
273(c)(1),  Section  251(c)(5),  and  our 
existing  disclosure  requirements  under 
the  rules  discussed  above.  Specifically, 
we  seek  comment  on  (1)  the  degree  of 
specificity  of  information  that  we 
should  require  the  BOCs  to  disclose  and 
the  timing  of  that  disclosure;  (2) 
whether  compliance  with  the  network 
disclosure  obligations  of  Section 
251(c)(5),  as  implemented  by  the 
Commission,  would  satisfy  the 
information  disclosure  requirements  of 
Section  273(c)(1);  and  (3)  the  text  of 
proposed  rules  that  would  govern 
disclosure  of  this  information. 

19.  Section  273(c)(2):  Section 
273(c)(2)  bars  BOCs  from  disclosing 
“any  information  required  to  be  filed 
under  [Section  273(c)(1))  unless  “that 
information  has  been  filed  promptly,  as 
required  by  regulation  by  the 
Commission.”  We  interpret  this 
requirement  to  mean  that  BOCs  may  not 
disclose  information  described  in 
Section  273(c)(1)  until  the  BOC  has 
made  that  information  publicly 
available  by  filing  it  with  this 
Commission.  We  request  comment  on 
this  interpretation. 


29  See  Implementation  of  the  Local  Competition 
Provisions  of  the  Telecommunications  Act  of  1996, 
Second  Report  and  Order  and  Memorandum 
Opinion  and  Order,  FCC  96-333,  at  f  f  165-260. 


20.  We  note  that  Section  273(b)(1) 
permits  the  BOCs  to  engage  in  “close 
collaboration  with  any  manufacturer  of 
customer  premises  equipment  or 
telecommunications  equipment  during 
the  design  and  development  of 
hardware,  software,  and  combinations 
thereof  related  to  such  equipment.” 
Under  Section  273(c)(1),  however,  each 
“Bell  Operating  Company  shall,  in 
accordance  with  regulations  prescribed 
by  the  Commission,  maintain  and  file 
with  the  Commission  full  and  complete 
information  with  respect  to  the 
protocols  and  technical  requirements  for 
connection  writh  and  use  of  its 
telephone  exchange  facilities.”  To 
ensure  compliance  with  Section 
273(c)(1),  we  seek  to  prevent  “close 
collaboration”  from  resulting  in  the 
communication  of  technical  information 
and  protocols  in  advance  of  the 
disclosure  requirement  that  is  contained 
in  Section  273(c)(2).30  Section  273(g) 
provides  that  this  Commission  “may 
prescribe  such  additional  rules  and 
regulations  as  the  Commission 
determines  are  necessary  to  carry  out 
the  provisions  of  this  section,  and 
otherwise  prevent  discrimination  and 
cross-subsidization  in  a  Bell  operating 
company’s  dealing  with  its  affiliate  and 
with  third  parties.”31  We  seek  comment 
as  to  how  sections  273(b)(1)  and  273(g) 
may  be  made  to  work  together  in  a 
manner  that  is  both  efficient  and 
effective,  and  ask  commenting  parties  to 
propose  any  rules  necessary  to 
harmonize  those  sections,  in  addition, 
commenters  should  provide  data  writh 
respect  to  the  measurement  of  costs  and 
benefits  that  can  be  ascribed  to  specific 
rules  that  are  proposed  by  parties  to  this 
proceeding. 

21.  Section  273(c)(3):  Under  Section 
273(c)(3)  “[t]he  Commission  may 
prescribe  such  additional  regulations” 
as  may  be  needed  to  ensure  that 
“manufacturers  have  access  to  the 
information  writh  respect  to  the 
protocols  and  technical  requirements  for 
connection  with  and  use  of  telephone 
exchange  service  facilities  that  a  Bell 
operating  company  makes  available  to 
any  manufacturing  affiliate  or  any 
unaffiliated  manufacturer.”  As  noted 
above  in  the  context  of  Section 
273(c)(1),  our  existing  network 
disclosure  rules  address  the  information 
needs  of  other  carriers,  ISPs,  ESPs,  and 
other  members  of  the  public.  Our  rules 
have  not,  until  now,  focussed 
specifically  on  the  needs  of 
manufacturers  for  information  affecting 
the  design  of  end  user  equipment.  We 
request  comment  on  whether 


30  47  U.S.C.  §  273(c)(2). 
»'  47  U.S.C  §273(g). 


»Id.  at  1223. 
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regulations  in  addition  to  those  already 
in  place,  or  adopted  under  Section 
273(c)(1),  are  needed  to  assure  that 
manufacturers  have  access  to  the 
necessary  information  and,  if  so,  what 
those  regulations  should  be. 

22.  Section  273(c)(4):  Section 
273(c)(4)  requires  the  BOCs  to  provide 
“to  interconnecting  carriers  providing 
telephone  exchange  service,  timely 
information  on  the  planned  deployment 
of  telecommunications  equipment.”  . 
While  the  1996  Act  does  not  define 
“interconnecting  carrier,”  we  interpret 
this  subparagraph  to  mean  that  a  BOC 
must  provide  adequate  notice  to  all 
telecommunications  carriers  providing 
local  exchange  service  with  whom  the 
BOC  has  an  interconnection 
arrangement.32  We  request  comment  on 
this  tentative  conclusion.  We  also 
request  comment  on  (1)  the  level  of 
information  this  section  requires  BOCs 
to  disclose;  and  (2)  how  far  in  advance 
a  BOC  needs  to  disclose  this 
information  for  the  disclosure  to  be 
considered  “timely.” 

23.  We  seek  comment  on  the 
relationship  between  the  type  of 
information  required  by  Section 
251(c)(5)  and  that  required  by  Section 
273(c)(4).  We  also  seek  comment  as  to 
whether  a  BOC’s  Section  273(c)(4)  filing 
could  satisfy  its  obligation  under 
Section  251(c)(5).  In  addition,  we  seek 
specific  comment  on  whether  the 
disclosure  timetable  we  recently 
adopted  to  govern  network  disclosure 
under  section  251(c)(5)  is  either 
necessary  or  sufficient  to  meet  the 
“timely”  standard  of  section  273(c)(4). 
We  seek  comment  as  to  how  the 
Commission  might  minimize  the 
administrative  burden  of  the  notice  and 
filing  requirements  while  still  achieving 
Congress’  objectives  in  establishing 
these  reporting  and  notice  requirements. 
We  also  seek  comment  on  whether 
information  filed  to  meet  Section  64.702 
or  68.110  requirements  or  filed  as  part 
of  carrier  exchange  access  tariffs  could 
or  should  satisfy  the  requirements  of 
Section  273(c)(4). 

24.  Section  273(d);  General 
Manufacturing  Safeguards.  Section 
273(d)  limits  the  manufacturing 
activities  of  standard-setting 
organizations.  Section  273(d)  addresses 
three  types  of  activities:  standards 
development;  industry-wide  generic 
requirements  development;  and 
certification  of  telecommunications 
equipment  and  customer  premises 
equipment.  Section  273(d)(8)  defines 


32  “Telecommunications  carrier”  includes  “any 
provider  of  telecommunications  services,  except 
that  such  term  does  not  include  aggregators  of 
telecommunications  services  (as  defined  in  section 
226).”  47  U.S.C.  §  153(44). 


"certification,”  33  “generic 
requirements”  34  and  “industry-wide.” 35 
We  tentatively  conclude  that  these  and 
the  other  definitions  contained  in 
Section  273(d)(8)  are  complete  and  self- 
explanatory,  but  seek  comment  as  to 
whether  any  clarifications  are  required. 

25.  While  Section  273(d)(8)  defines 
“accredited  standards  development 
organization,”  36  neither  Section 
273(d)(8),  nor  any  other  section  of  the 
Act  defines  “standards.”  We  seek 
comment  on  how  “standards”  should  be 
defined  for  purposes  of  implementation 
of  the  1996  Act  to  ensure  that  standards 
processes  are  open  and  accessible  to  the 
public.  By  establishing  a  clear  definition 
of  the  term  “standard,”  we  seek  (1)  to 
clarify  for  manufacturers,  BOCs, 

Bellcore  and  other  interested  parties  the 
scope  of  those  sections  of  the  1996  Act 
that  address  standards  development; 
and  (2)  to  facilitate  compliance  with 
standards  development  regulations.  We 
also  seek  to  understand  better  the 
possible  ways  that  we  may  distinguish 
among  different  types  of  activities  that 
might  be  characterized  as  standards 
setting  activities  under  Section  273(d). 
We  request  comment  as  to  the  generic 
and  conceptual  distinctions  among 
different  types  of  standards.  For 
example,  generic  distinctions  might  be 
based  on  the  type  of  entity  creating  the 
standard.  Thus,  it  might  be  possible  to 
distinguish  between  accredited 
standards  ( i.e.f  those  standards 
developed  by  an  accredited  standards 
development  organization,  such  as 
Committee  Tl)  and  “de  facto”  standards 
(i'.e.,  those  standards  not  developed  by 
an  accredited  standards  development 


33  “The  term  ‘certification’  means  any  technical 
process  whereby  a  party  determines  whether  a 
product,  for  use  by  more  than  one  Local  Exchange 
Carrier,  conforms  with  the  specified  requirements 
pertaining  to  such  product.”  47  U.S.C. 

§  273(d)(8)(D).  Certification  here  pertains  to  the 
private  sector  process  of  determining  that 
equipment  is  in  compliance  with  voluntary- 
standards. 

34  “The  term  ‘generic  requirement'  means  a 
description  of  acceptable  product  attributes  for  use 
by  local  exchange  carriers  in  establishing  product 
specifications  for  the  purchase  of 
telecommunications  equipment,  customer  premises 
equipment  and  software  integral  thereto.”  47  U.S.C. 
§  273(d)(8)(B). 

35  “The  term  ‘industry-wide’  means  activities 
funded  by  or  performed  on  behalf  of  local  exchange 
carriers  for  use  in  providing  wireline  telephone 
exchange  service  whose  combined  total  of  deployed 
access  lines  in  the  United  States  constitutes  at  least 
30  percent  of  all  access  lines  deployed  by 
telecommunications  carriers  in  the  United  States  as 
of  the  date  of  enactment  of  the  Telecommunications 
Act  of  1996.”  47  U.S.C.  §  273(d)(8)(C). 

““The  term  ‘accredited  standards  development 
organization’  means  an  entity  composed  of  industry 
members  which  has  been  accredited  by  an 
institution  vested  with  the  responsibility  for 
standards  accreditation  by  the  industry.”  47  U.S.C. 

§  273(d)(8)(E). 


organization).  “De  facto”  standards 
might  further  be  separated  into  “de 
facto”  standards  (1)  created  by  a  group 
of  interested  parties  seeking  to  promote 
^interoperability;  (2)  imposed  upon  an 
industry  by  a  dominant  entity  or 
dominant  entities;  or  (3)  adopted 
without  any  explicit  coordination  by 
market  participants  that  independently 
select  the  same  or  similar  standards.  On 
a  conceptual  level,  we  seek  to 
understand  the  role  of  these  different 
types  of  standards  within  the  industry 
and  their  relative  impact  on 
manufacturing  competition.  We  seek 
comment  as  to  the  meaning  of  the  term 
“industry”  as  used  in  this  section. 
Comments  that  address  the  conceptual 
issues  associated  with  “standards” 
development  will  assist  us  in 
developing  precise  rules  for  standards 
setting  entities. 

26.  Section  273(d)(1):  Application  to 
Bell  Communications  Research  or 
Manufacturers.  Bell  Communications 
Research*,  Inc.,  (“Bellcore”)  was 
established  on  January  1, 1984,  under 
the  Plan  of  Reorganization  as  part  of  the 
divestiture  of  AT&T.  Originally,  called 
the  Central  Services  Organization  and 
consisting  primarily  of  former  Bell 
Laboratories  employees,  Bellcore  was 
established  to  give  support  to  the  newly 
formed  regional  Bell  Operating 
Companies  in  a  manner  similar  to  that 
which  had  been  provided  to  AT&T  by 
Bell  Laboratories.37  Today,  Bellcore  is 
the  predominant  source  of  industry¬ 
wide  generic  requirements;  it  conducts 
extensive  technical  certification  of 
telecommunications  equipment  and  it  is 
a  leading  contributor  and  participant  in 
,  standards  developed  by  accredited 
standards  development  organizations.38 
Since  its  creation,  Bellcore  has  been 
owned  and  controlled  jointly  by  the 
RHCs.  The  RHCs,  however,  have 
recently  announced  their  agreement  to 
sell  Bellcore  to  Science  Applications 


37  United  States  v.  Western  Electric  Co..  Civil 
Action  No.  82-0192,  Plan  of  Reorganization.  Hied 
December  16, 1982,  at  336;  see  United  States  v. 
Western  Electric,  569  F.  Supp.  1057, 1113-1118 
(D.D.C.  1983)  (approving  creation  of  Central 
Services  Organization  proposed  in  Plan  of 
Reorganization),  affd  sub  nom.  California  v.  United 
States.  464  U.S.  1013  (1983). 

“Bellcore  indicates  that,  in  1996,  its  budget 
exceeds  $1  billion  and  it  employs  nearly  6.000 
people.  Over  4000  of  these  employees  were  “highly 
trained  and  experienced  engineers  and  scientists 
who  provide  a  critical  mass  of  telecommunications 
expertise  and  resources.”  These  employees  make 
Bellcore  “unique!)  in  its  ability  to  provide  end-to- 
end  solutions  for  its  customers.”  In  addition, 
Bellcore’s  patent  portfolio  contains  more  than  680 
domestic  and  foreign  patents.  See  Bellcore 
Ownership  in  Transition,  undated  briefing 
materials  received  Dec.  4,  1996.  We  will  place  a 
copy  of  these  briefing  materials  in  the  docket  file 
of  this  proceeding. 
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International  Corporation  (“SAIC”),  a 
large  defense  contractor.39 

27.  Section  273(d)  limits  the 
circumstances  under  which  Bellcore  or 
any  successor  entity  or  affiliate  may 
manufacture  telecommunications 
equipment  or  CPE.  Section  273(d)(1)(B) 
prohibits  Bellcore  from  “manufacturing 
telecommunications  equipment  or 
customer  premises  equipment  as  long  as 
it  is  an  affiliate  of  more  than  1  otherwise 
unaffiliated  Bell  operating  company  or 
successor  or  assign  of  any  such 
company.”  40  BOCs  that  are  commonly 
owned  or  controlled  by  a  single  RHC 
would  appear  to  meet  the  1996  Act’s 
definition  of  affiliates.  Accordingly,  we 
tentatively  conclude  that  Section 
273(d)(1)(B)  prohibits  Bellcore  from 
manufacturing  telecommunications 
equipment  or  CPE  only  as  long  as  it  is 
(1)  affiliated  with  two  or  more  otherwise 
unaffiliated  RHCs;  (2)  affiliated  with 
two  or  more  BOCs  that  are  not  under  the 
ownership  or  control  of  the  same  RHC, 
and  are  not  otherwise  affiliated;  or  (3) 
affiliated  with  an  RHC  and  a  BOC  that 
is  not  otherwise  affiliated  with  that 
RHC.  We  seek  comment  on  this 
tentative  conclusion. 

28.  Section  273(d)(1)(A)  provides  that 
Bellcore  “shall  not  be  considered  a 
[BOC]  or  a  successor  or  assign  of  a  BOC 
at  such  time  as  it  is  no  longer  an  affiliate 
of  any  [BOC].”41  Based  on  the  limited 
information  before  us,42  we  tentatively 
conclude  that,  if  the  announced  sale  of 
Bellcore  to  SAIC  were  eventually  to  be 
consummated,  under  Section 
273(d)(1)(A),  Bellcore  would  no  longer 
be  considered  a  BOC,  a  BOC  affiliate,  or 
a  BOC  successor  or  assign.  As  such,  we 
tentatively  conclude  that  it  would  be 
permitted  to  begin  manufacturing 
telecommunications  equipment  and 
CPE  in  accordance  with  Sections 
273(d)(1)(B)  and  273(d)(3).  We  seek 
comment  on  these  tentative 
conclusions,  including  specific 
comment  on  these  and  other 
implications  of  Bellcore’s  sale. 

29.  Section  273(d)(2):  Proprietary 
Information.  Section  273(d)(2)  provides 
that:  “[a)ny  entity  which  establishes 
standards  for  telecommunications 

39  Bellcore  Owners  Sell  Business  to  Defense 
Contractor.  Communications  Daily,  Nov.  22, 1996, 
at  1. 

'"’Section  273(d)(1)(B)  (emphasis  supplied).  This 
subsection  further  states  that  “(n)othing  in  this 
subsection  prohibits  Beil  Communications 
Research,  Inc.,  or  any  successor  entity,  from 
engaging  in  any  activity  in  which  it  is  lawfully 
engaged  on  the  date  of  enactment  of  the 
Telecommunications  Act  of  1996.”  47  U.S.C 
5273(d)(1). 

41 47  U.S.C.  §  273(d)(1)(A). 

42  Bellcore  Owners  Sell  Business  to  Defense 
Contractor,  Communications  Daily,  Nov.  22, 1996, 
at  1. 


equipment  or  customer  premises 
equipment,  or  generic  network 
requirements  for  such  equipment,  or 
certifies  telecommunications  equipment 
or  customer  premises  equipment  shall 
be  prohibited  from  releasing  or 
otherwise  using  any  proprietary 
information,  designated  as  such  by  its 
owner,  in  its  possession  as  a  result  of 
such  activity,  for  any  purpose  other  than 
purposes  authorized  in  writing  by  the 
owner  of  such  information,  even  after 
such  entity  ceases  to  be  so  engaged.”43 

30.  We  seek  to  clarify  to  which 
entities  this  section  should  apply,  how 
Section  273(d)(2)  should  be  enforced, 
and  what  impact  this  section  may  have 
on  accredited  standards  development 
organizations  and  industry  forums  and 
accordingly  seek  comment  on  these 
issues.  While  Section  273(d)(4)  sets 
procedures  for  use  by  “any  entity  that 
is  not  an  accredited  standards 
development  organization  and  that 
establishes  industry-wide  standards,” 
Section  273(d)(2),  on  its  face  applies  to 
“any  entity  that  establishes  standards.” 
A  comparison  of  the  two  provisions 
suggests  that  the  term  “any  entity  that 
establishes  standards”  encompasses  a 
broader  range  of  entities  than  does 
Section  273(d)(4).  Specifically,  we 
tentatively  conclude  that  Section 
273(d)(2)  applies  to  all  entities  that 
develop  standards,  and  includes  entities 
that  create  “de  facto”  standards.  We 
seek  comment  on  the  extent  to  which 
Section  273(d)(2)  also  applies  to  ISO 
9000  certification  44  or  interoperability 
testing  in  general.  We  also  seek 
comment  on  the  extent  to  which  this 
section  applies  to  BOCs’  or  other 
carriers’  development  of  internal 
interfaces  and  protocols  that  might  or 
might  not  be  adopted  more  widely. 45 
We  also  tentatively  conclude  that, 
because  Section  273(d)(2)  uses  the  terms 
“standards”  or  “generic  requirements” 
rather  than  “industry-wide  standards,” 

43  47  U.S.C.  §  273(d)(2). 

♦•The  ISO  9000  Series,  published  by  the 
International  Standards  Organization,  is  a  set  of 
three  generic  standards  (ISO  9001,  ISO  9002,  and 
ISO  9003)  that  "provide  quality  assurance 
requirements  and  quality  management  guidance.” 
ISO  9001  is  a  quality  assurance  standard  for 
companies  involved  in  the  design,  testing, 
manufacture,  delivery,  or  service  of  products.  ISO 

9002  covers  manufacturing  and  installation.  ISO 

9003  addresses  product  testing.  Newton,  Harry, 
Newton’s  Telecom  Dictionary  328  (11th  Ed.  1996). 

45  In  this  case,  by  "internal  interfaces  and 
protocols,"  we  intend  to  include  both  (1)  those 
standards  that  are  used  only  internally  by  the  BOCs 
and  are  otherwise  transparent  to  network 
interconnectors  and/or  users,  at  least  in  the  absence 
of  the  unbundling  or  sale  of  individual  network 
elements;  and  (2)  those  standards  that  are  adopted 
by  the  BOCs  on  an  “individual”  basis,  but  which 
may  nevertheless  have  the  effect  of  foreclosing 
other  alternative  standards  by  virtue  of  the  BOCs’ 
substantial  size  and  market  share. 


or  “industry-wide  generic 
requirements,”  this  section  applies  to 
the  establishment  of  any  standard  or 
requirement,  not  just  those  that  are 
industry-wide.  We  seek  comment  on  the 
validity  of  these  tentative  conclusions. 
Similarly,  we  seek  comment  on  the 
types  of  certification  activities  that  are 
encompassed  by  Sections  273(d)(2), 
Section  273(d)(3),  and  Section  273(d)(4), 
including  comment  on  possible 
differences  in  the  scope  of  certification 
activities  encompassed  by  each. 

31.  In  addition,  we  seek  specific 
comment  as  to  whether,  and  if  so,  how. 
Section  273(d)  applies  to  the  activities 
of  industry  forums  such  as  the  ATM 
Forum46  or  the  National  ISDN  User’s 
Forum. 47  The  work  of  these  forums  can 
be  characterized  in  a  variety  of  ways. 

For  example,  the  ATM  Forum  maintains 
a  World  Wide  Web  page  in  which  it 
describes  its  work  product  as 
“specifications.”  The 
Telecommunications  Industry 
Association  (TLA)  characterizes  the 
ATM  Forum  as  a  “standards 
development  organization,”  48  while  the 
Network  Reliability  Council  states  that 
industry  forums,  like  the  ATM  Forum, 
“use  and  influence  standards  to  create 
user  application  profiles  of  standards 
and  implementation  agreements  based 
on  options  approved  in  standards.”  49 
We  seek  comment  on  whether  the  work 
product  of  these  types  of  industry 
forums  constitutes  either  a  “standard” 
or  a  "generic  requirement.” 
Additionally,  we  seek  comment  as  to 
whether  these  forums,  if  they  have  some 
relationship  with  “accredited  standards 

46  The  ATM  Forum  is  an  international  non-profit 
organization  formed  with  the  objective  of 
accelerating  the  use  of  ATM  products  and  services 
through  a  rapid  convergence  of  interoperability 
specifications.  In  addition,  the  Forum  promotes 
industry  cooperation  and  awareness.  The  ATM 
Forum  consists  of  over  700  member  companies,  and 
it  remains  open  to  any  organization  that  is 
interested  in  accelerating  the  availability  of  ATM- 
based  solutions. 

47  The  North  American  ISDN  Users’  Forum 
(NIUF)  objectives  are  to  provide  users  the 
opportunity  to  influence  developing  ISDN 
technology  to  reflect  their  needs;  to  identify  ISDN 
applications,  develop  implementation  requirements 
and  facilitate  their  timely,  harmonized,  and 
interoperable  introduction;  and  to  solicit  user, 
product  provider,  and  service  provider 
participation  in  the  process.  In  1988,  the  National 
Institute  of  Standards  and  Technology  (NIST) 
collaborated  with  industry  to  establish  the  NIUF. 
Members  of  NIST’s  Computer  Systems  Laboratory 
have  served  as  the  chair  of  the  forum  and  have 
hosted  the  NIUF  Secretariat.  Over  300  organizations 
participate  in  the  NIUF.  The  NIUF  is  open  to  all 
interested  parties,  product  providers,  and  service 
providers. 

"•TLA  Standards  and  Technology  Annual  Report 
1995.  We  will  place  a  copy  of  this  document  in  the 
docket  file  of  this  proceeding. 

"’Network  Reliability  Council  Increased 
Interconnection  Task  Group  D  Report  (Dec.  1, 1995) 
at  57. 
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development  organizations”  should 
themselves  be  considered  “accredited 
standards  development  organizations” 
for  the  purpose  of  this  section  of  the 
Act.  We  also  seek  comment  as  to  what 
type  of  relationship,  if  any,  should  lead 
to  these  industry  forums  being  classified 
as  “accredited”  for  the  purposes  of 
Section  273(d),  and  how  “accredited” 
should  be  defined  for  the  purpose  of 
administering  Section  273.  We 
encourage  commenters  to  address  the 
advantages  and  disadvantages  of 
interpreting  this  section  to  include 
industry  forums  as  standards  setting 
entities  within  the  meaning  of  Section 
273(d)  of  the  Act,  and  further  encourage 
commenters  to  address  the  impact  on 
members  of  these  groups  of  a  finding 
that  they  are  covered  by  Section  273(d). 

32.  We  also  seek  comment  on  the 
extent  to  which  the  preceding 
interpretations  would  require  accredited 
standards  organizations  and  industry 
forums  to  alter  their  existing  practices 
and  procedures  for  protecting 
proprietary  information  to  comply  with 
this  provision  of  the  Act,  and  the 
projected  costs  and  benefits  of  such 
alterations.  We  recognize  that  the 
protection  of  proprietary  information  is 
vital  to  continued  development  of  new 
technology  and  innovative  network 
advances.  Assuming  accredited 
standards  development  organizations 
and  industry  forums  must  comply  with 
Section  273(d)(2),  we  seek  comment  on 
and  draft  language  for  any  rules  that  a 
commenting  party  asserts  we  should 
establish  to  mitigate  any  adverse  effects 
of  improper  disclosure. 

33.  Section  273(d)(3):  Manufacturing 
Safeguards.  Section  273(d)(3)  has  three 
parts.  In  general,  Section  273(d)(3)(A) 
restricts  the  ability  of  an  entity  to 
manufacture  and  certify  any  particular 
class  of  telecommunications  equipment 
or  CPE  and  requires  that  such 
manufacturing  be  performed  only 
through  an  affiliate  separate  from  the 
certifying  entity.  Sections  273(d)(3)(B) 
and  273(d)(3)(C)  impose  specific 
separation  requirements  on  the 
manufacturing  affiliate  and  the 
certifying  entity,  respectively.  Under 
Section  273(d)(3)(B),  the  entity’s 
manufacturing  affiliate  must  maintain 
books,  records  and  accounts  separate 
from  those  of  the  certifying  affiliate, 
must  not  engage  in  joint  manufacturing 
activities  with  the  certifying  entity,  and 
must  have  segregated  facilities  and 
separate  employees.  Under  Section 
273(d)(3)(C),  a  certifying  entity  must  not 
discriminate  in  favor  of  its 
manufacturing  affiliate,  must  not 
disclose  unaffiliated  manufacturers’ 
proprietary  information  without 
authorization,  and  must  not  permit  any 


employee  engaged  in  certification 
activities  to  participate  in  joint 
equipment  sales  or  marketing  activities 
with  the  certifying  entity’s 
manufacturing  affiliate.  We  tentatively 
conclude  that,  if  the  sale  of  Bellcore  to 
SAIC  were  to  be  consummated,  Bellcore 
would  be  permitted  to  engage  in 
manufacturing  activities,  but  would 
need  to  comply  with  the  structural  and 
accounting  safeguards  of  Section 
273(d)(3).  We  seek  comment  on  this 
tentative  conclusion. 

34.  Section  273(d)(3)(A)  states  that 
“any  entity  which  certifies 
telecommunications  equipment  and 
customer  premises  equipment 
manufactured  by  an  unaffiliated  entity 
shall  only  manufacture  a  particular  class 
of  telecommunications  equipment  or 
customer  premises  equipment  for  which 
it  is  undertaking  or  has  undertaken, 
during  the  previous  18  months, 
certification  activity  for  such  class  of 
equipment  through  a  separate 
affiliate.”  50  While  the  terms 
“telecommunications  equipment”  and 
“customer  premises  equipment”  are 
defined  in  the  Act,  “class”  is  not 
defined  by  the  Act.  We  tentatively 
conclude  that  we  should  define  specific 
classes  of  equipment  and  that  these 
classes  should  be  based  on  existing 
industry  classifications  to  the  extent 
that  they  exist.  We  request  comment 
that  describes  classifications  currently 
used  within  the  industry  and  proposed 
definitions  for  each  class  of  equipment. 
We  also  seek  comment  on  the  practical 
effects  of  defining  “classes”  broadly, 
versus  narrowly. 

35.  The  breadth  of  the  term  “class” 
may  also  affect  how  quickly  the  sunset 
provision  contained  in  Section  273(d)(6) 
becomes  effective.  If  classes  are  defined 
more  narrowly,  it  may  be  easier  for  the 
Commission  to  make  a  determination 
that  the  requirements  of  Section 
273(d)(3)  should  be  terminated  with 
respect  to  a  specific  class,  but  it  would 
have  many  such  determinations  to 
make.  Conversely,  if  the  Commission 
defined  “class”  broadly,  it  would  be 
more  difficult  for  the  Commission  to 
make  a  determination  that  the 
requirements  of  Section  273(d)(3) 
should  be  terminated,  but  there  would 
be  a  much  smaller  number  of 
determinations  needed. 

36.  We  also  seek  comment  on  how  to 
interpret  the  phrase  “during  the 
previous  18  months”  in  Section 
273(d)(3)(A).5'  One  interpretation  of  the 
italicized  phrase  is  that  if,  at  the  date  on 
which  an  entity  seeks  to  manufacture 
equipment,  that  entity  is  currently 

50  47  U.S.C.  §  273(d)(3)(A). 

51 47  U.S.C.  §273(d)(3)(A). 


certifying  equipment,  or  has  within  the 
previous  18  months  certified  equipment 
within  a  particular  class,  it  may 
manufacture  equipment  within  that 
class  only  through  a  separate  affiliate.  If 
an  entity  that  certifies  equipment  seeks 
to  manufacture  equipment  within  a 
particular  class  of  equipment  and 
within  the  previous  18  months  that 
entity  has  not  certified  equipment 
within  that  same  class,  it  may 
manufacture  equipment  directly.  A 
second  possible  interpretation  of  the 
phrase  is  that  if  the  certification  entity 
was  certifying  equipment  and 
manufacturing  equipment  within  the 
same  class  within  18  months  prior  to 
the  effective  date  of  the  1996  Act,  the 
entity  may  continue  to  do  so  without 
creating  a  separate  affiliate.  We  seek 
comment  on  the  proper  interpretation  of 
this  phrase. 

37.  Section  273(d)(3)(B)  specifies 
particular  separate  affiliate 
requirements,  such  as  the  maintenance 
of  separate  books,  records  and  accounts. 
The  Commission  has  issued  a  separate 
NPRM  addressing  affiliate  transactions 
that  fall  within  the  scope  of  that 
section. 52  In  addition  to  these 
accounting  safeguards,  however.  Section 
273(d)(3)(C)  states  that  the  certification 
entity,  inter  alia,  shall  “not  discriminate 
in  favor  of  its  manufacturing  affiliate  in 
the  establishment  of  standards,  generic 
requirements,  or  product  certification.” 
We  tentatively  conclude  that  our 
existing  nondiscrimination  rules  are 
inadequate  in  the  context  of  Section 
273(d)(3)(C)  because  these  rules  do  not 
address  the  ability  of  a  certification 
entity  to  discriminate  in  favor  of  its 
manufacturing  affiliate.  Unlike  Section 
202,  which  prohibits  “unjust  or 
unreasonable  discrimination,”  Section 
273(d)(3)(C)  uses  no  adjectives  to 
modify  the  meaning  of  the  verb 
“discriminate.”  We  seek  comment, 
therefore,  on  whether  Congress  intended 
to  impose  a  stricter  standard  for 
compliance  with  Section  273(d)(3)(C)  by 
enacting  a  flat  prohibition  on  all 
discrimination. 53  The  verb,  “to 
discriminate”  means  to  “make  a  clear 
distinction”  or  to  “act  on  the  basis  of 

52  Implementation  of  the  Telecommunications  Act 
of  1996:  Accounting  Safeguards  Under  the 
Telecommunications  Act  of  1996,  Notice  of 
Proposed  Rulemaking.  11  FCC  Red  9054,  9099- 
9102  (1996),  61  FR  40161,  August  1, 1996,  corrected 
61  FR  41208,  August  7,  1996. 

53We  sought  comment  on  a  similar  issue  in 
Implementation  of  the  Non-Accounting  Safeguards 
of  Sections  271  and  272  of  the  Communications  Act 
of  1934,  as  amended;  and  Regulatory  Treatment  of 
LEC  Provision  of  Interexchange  Services  Originating 
in  the  LEC’s  Local  Exchange  Area,  CC  Docket  No. 
96-149,  Notice  of  Proposed  Rulemaking,  FCC  96- 
308, 1 72  (released  July  18,  1996),  61  FR  39397.  July 
29. 1996. 
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prejudice.”  34  We  tentatively  conclude, 
therefore,  that  Section  273(d)(3)(C) 
requires  the  certification  entity  to 
provide  its  services  to  its  manufacturing 
affiliate  on  terms,  conditions  or  rates 
that  are  at  least  as  good  as  those  it 
provides  to  unaffiliated  manufacturers. 
We  seek  comment  on  this  tentative 
conclusion,  including  comment  on  (1) 
any  specific  concerns  that  we  should 
address  in  this  proceeding;  (2)  the 
language  of  proposed  rules,  if  any,  that 
a  party  asserts  we  should  adopt  to 
address  these  dangers;  and  (3)  the 
relationship,  if  any,  between  Section 
273(d)(3)(C)  and  Section  272(c)(1), 
which  prohibits  a  BOC  from 
discriminating  between  an  affiliate  and 
any  other  entity  in,  inter  alia,  the 
establishment  of  standards.  We 
tentatively  conclude  that  the  other 
prohibitions  that  are  contained  in 
Section  273(d)(3)(C)(ii-iii)  are  clear  and 
that  no  clarification  or  additional  rules 
appear  to  be  necessary  to  implement 
this  section. 

38.  Section  273(d)(4):  Manufacturing 
JJmitations  for  Standards-Setting 
Organizations.  Section  273(d)(4) 
prescribes  procedures  that  are  intended 
to  be  open  to  all  interested  parties  in  the 
process  for  setting  and  establishing 
industry-wide  standards  and  generic 
requirements  for  telecommunications 
equipment  and  CPE. 53  These 
procedures  apply  to  standards-setting 
activities  by  “any  entity  that  is  not  an 
accredited  standards  development 
organization  and  that  establishes 
industry-wide  standards  for 
telecommunications  equipment  or 
customer  premises  equipment,  or 
industry-wide  generic  network 
requirements  for  such  equipment,  or 
that  certifies  telecommunications 
equipment  or  customer  premises 
equipment  manufactured  by  an 
unaffiliated  entity.”  Additionally,  this 
section  imposes  requirements  to  assure 
fair,  even-handed  certification 
processes, 56  and  prohibits 
anticompetitive  behavior. 57 

39.  Section  273(d)(4)  potentially 
could  encompass  a  wide  range  of 
entities  or  alliances  of  entities.  Bellcore 
would  appear  to  fall  squarely  within  the 
ambit  of  Section  273(d)(4);  we  seek 
comment,  however,  on  whether  the  sale 
of  Bellcore  to  SAIC  or  another  entity 
unaffiliated  with  the  BOCs  could  affect 
the  applicability  of  this  section  to 
Bellcore.  We  also  seek  comment  on  the 
potential  additional  scope  of  this 

54  Webster's  II  New  Riverside  University 
Dictionary,  Riverside  Publishing  Co.,  at  385  (1994). 

55  47  U.S.CS  273(d)(4)(A). 

**47  U.S.C.  §  273(d)(4)(B). 

”47  U.S.C.  8  273(dM4)(CHD). 


section,  including  the  extent  to  which  it 
could  apply  to  research,  development, 
or  adoption  of  standards,  specifications, 
or  generic  requirements  by  large 
carriers,  other  entities,  or  alliances.  In 
addition,  we  seek  comment  on  these 
specific  issues:  (1)  the  ability  of  the 
RHCs,  Bellcore  or  other  carriers  to 
circumvent  the  requirements  of 
273(d)(4)  by  designating  standards  or 
generic  requirements  as,  for  example, 
“internal,”  “non  industry-wide,” 
“optional,”  company-specific 
“specifications,”  etc.;  (2)  the 
appropriate  definition,  and  treatment,  of 
such  de  facto  standards  or  requirements 
that  may  not  be  adopted  through  the 
273(d)(4)  processes,  including  the 
relationship  between  these  standards 
and  the  definition  of  “industry-wide” 
standards  contained  in  273(d)(8)(C);  and 
(3)  the  adequacy  of  273(d)(5)  and  our 
recently-adopted  default  dispute 
resolution  processes  38  to  address  the 
anti-competitive  harms  that  may  result 
from  the  establishment  of  such 
standards  or  requirements.  Furthermore, 
we  seek  comment  on  the  appropriate 
treatment  of  standards  developed  or 
adopted  by  large  entities  or  alliances 
[e.g.,  individual  RHCs,  GTE,  or 
alliances)  (a)  in  the  event  the  entity  or 
alliance  were  to  control  at  least  30%  of 
the  deployed  access  lines  in  the  United  - 
States,  as  defined  in  273(d)(8)(C);  and 
(b)  in  the  event  that  the  entity  or 
alliance  were  to  control  fewer  than  30% 
of  such  lines. 

40.  Section  273(d)(4)(A)  specifies 
procedures  to  be  followed  by  any  entity 
subject  to  Section  273(d)(4)  in 
establishing  and  publishing  any 
industry-wide  standard,  industry-wide 
generic  requirement,  or  “substantial 
modification”  thereto  for 
telecommunications  equipment  or 
customer  premises  equipment.  We  seek 
comment  on  what  should  be  deemed  to 
constitute  a  “substantial  modification.” 
Specifically,  we  ask  commenters  to 
address  whether  the  Commission 
should  define  “substantial 
modification”  precisely  or  whether  we 
should  establish  factors  that  should  be 
considered  in  determining  what 
constitutes  a  “substantial  modification.” 
With  regard  to  factors  to  be  considered, 
we  request  comment  on  what  factors, 
such  as  impact  on  network  reliability, 
performance,  security,  and 
interoperability,  might  be  established  to 
assess  what  constitutes  a  “substantial 
modification.”  Furthermore,  we  seek 

54  Implementation  of  Section  273(d)(5)  of  the 
Communications  Act  of  1934,  as  Amended  by  the 
Telecommunications  Act  of  1996 — Dispute 
Resolution  Regarding  Equipment  Standards,  Report 
and  Order,  11  FCC  Red  12955  (1996),  61  FR  24897, 
May  17. 1996. 


comment  on  the  appropriate  weight  that 
should  be  given  to  each  individual 
factor  proposed. 

41.  Section  273(d)(4)(A)  imposes  five 
duties  upon  any  entity,  “that  is  not  an 
accredited  standards  development 
organization”  and  that  establishes  an 
industry-wide  standard  or  generic 
requirement.  Section  273(d)(4)(A)(i) 
requires  any  such  entity  to  “issue  a 
public  notice  of  its  consideration  of  a 
proposed  industry-wide  standard  or 
industry-wide  generic  requirement.” 

The  1996  Act  does  not  specify  what 
constitutes  adequate  “public  notice.” 

We  seek  comment  on  the  means  of 
publication  most  likely  to  ensure  broad 
knowledge  of  the  impending  activity. 

42.  We  tentatively  conclude  that 
publications  such  as  the  Bellcore  Digest 
of  Technical  Information  39  and 
publications  on  the  World  Wide  Web 
similar  to  that  of  the  ATM  Forum  would 
constitute  adequate  public  notice 
because  these  forms  of  notice  are 
available  to  the  public  at  reasonable 
expense,  provide  a  summary  of  the 
proposed  work,  provide  contact 
information,  and  set  tentative  dates  for 
when  the  requirement  or  specification 
will  be  available.  We  seek  comment  on 
this  tentative  conclusion  and  on  any 
additional  factors  that  should  be 
considered  in  determining  generally 
what  should  constitute  adequate 
“public  notice.”  We  also  seek  comments 
listing  other  publications  or  means  of 
providing  “public  notice”  that  would 
meet  the  public  notice  requirement.  To 
the  extent  that  public  notice  can  be 
provided  by  placing  material  on  World 
Wide  Web  sites,  we  seek  comment  on 
whether  and  how  the  public  could 
reasonably  be  informed  of  the  location 
of  this  information.  We  also  seek 
comment  on  whether  public  notice 
could  be  provided  by  posting 
information  through  the  Internet  on 
relevant  Usenet  newsgroups,  or  on  a 
new  newsgroup  established  for  this 
purpose.  In  addition,  we  seek  comment 
as  to  whether  public  notice  should  be 
provided  by  electronic  mail,  either  by 
sending  information  directly  to 
interested  parties  or  by  posting 
information  on  relevant  Internet 
“mailing  lists.”  Finally,  we  seek 
comment  on  the  role  that  the  ATIS 
industry  forums  and  TTA  groups  might 
play  in  ensuring  interested  parties  have 
access  to  industry-wide  generic 
requirement  and  standard  development 
processes. 

43.  Section  273(d)(4)!  A)(ii) — (v)  states 

59  The  annual  subscription  lee  is  $110.  Bellcore, 
Digest  of  Technical  Information,  Jan.  1996.  We  are 
concerned  that  fees  for  “publications”  that  satisfy 
this  “public  notice”  requirement  remain 
inexpensive. 


3647 


Federal  Register  /  Vol.  62,  No.  16  /  Friday,  January  24,  1997  /  Proposed  Rules 


“(ii)  Such  entity  shall  issue  a  public 
invitation  to  interested  parties  to  fund  and 
participate  in  such  efforts  on  a  reasonable 
and  nondiscriminatory  basis,  administered  in 
such  a  manner  as  not  to  unreasonably 
exclude  any  interested  industry  party; 

(iii)  Such  entity  shall  publish  a  text  for 
comment  by  such  parties  as  have  agreed  to 
participate  in  the  process  pursuant  to  clause 
(ii),  provide  such  parties  a  full  opportunity 
to  submit  comments,  and  respond  to 
comments  from  such  parties; 

(iv)  Such  entity  shall  publish  a  final  text 
of  the  industry-wide  standard  or  industry¬ 
wide  generic  requirement,  including  the 
comments  in  their  entirety,  of  any  funding 
party  which  requests  to  have  its  comments  so 
published;  and 

(v)  Such  entity  shall  attempt,  prior  to 
publishing  a  text  for  comment,  to  agree  with 
the  funding  parties  as  a  group  on  a  mutually 
satisfactory  dispute  resolution  process  which 
such  parties  shall  utilize  as  their  sole 
recourse  in  the  event  of  a  dispute  on 
technical  issues  as  to  which  there  is 
disagreement  between  any  funding  party  and 
the  entity  conducting  such  activities,  except 
that  if  no  dispute  resolution  process  is  agreed 
to  by  all  parties,  a  funding  party  may  utilize 
the  dispute  resolution  procedures  established 
pursuant  to  paragraph  (5)  of  this  subsection.” 

We  have  recently  limited  the 
definition  of  a  “funding  party”  in  the 
context  of  Section  273(d)(5)’s  dispute 
resolution  processes  to  include  only 
parties  that  “provide  actual  funding  to 
support  the  standards-setting  process,” 
specifically  excluding  parties  that 
merely  post  a  “performance  bond”  or 
provide  “in-kind”  support. 60  We 
tentatively  conclude  that  this  definition 
should  apply  in  the  context  of  Section 
273(d)(4)(A)  as  well,  and  that  the 
remainder  of  the  requirements  imposed 
by  Section  273(d)(4)(A)  (ii) — (v)  are  self- 
explanatory.  We  request  comment  on 
these  tentative  conclusions. 

44.  Section  273(d)(4)(B)  sets  forth 
procedures  that  an  entity  must  follow 
when  it  “engages  in  product 
certification  for  telecommunications 
equipment  or  customer  premises 
equipment  manufactured  by  unaffiliated 
entities.”  Such  activity  must  be 
performed  pursuant  to  “published”  and 
“auditable”  criteria,  and  must  use 
“available  industry-accepted  testing 
methods  and  standards.”  We  tentatively 
construe  the  phrase  “auditable  criteria” 
to  mean  criteria  that,  when  applied  in 
a  certification  process,  are  sufficiently 
precise  that  a  neutral  third  party  would 
be  able  to  replicate  each  certification 
and  determine  whether  each 
certification  had,  or  had  not,  been 
performed  in  an  unbiased  manner.  We 


request  comment  on  the  validity  of  this 
construction,  and  also  request  comment 
as  to  whether  the  “Generally  Accepted 
Auditing  Standards”  that  have  been 
propounded  by  the  American  Institute 
of  Certified  Public  Accountants  are 
adequate  for  this  purpose. 61  We  seek 
comment  on  what  should  constitute 
publication  and  how  we  should 
determine  if  the  criteria  used  to  perform 
the  product  certification  are  auditable. 

In  addition,  we  seek  comment  as  to  how 
the  term  “industry  accepted  testing 
methods”  should  be  defined;  whether 
such  testing  methods  currently  exist 
and,  if  so,  what  they  are;  and  what 
constitutes  “industry  accepted.”  We 
also  request  comment  as  to  how  we 
should  determine  whether  a  testing 
method  is  “industry  accepted.”  More 
narrowly,  in  this  context,  we  seek 
comment  on  whether  the  term 
“industry”  includes  all 
telecommunications  service  providers, 
or  those  providers  and  all 
manufacturers,  or  subsets  of  these  or 
additional  categories.  We  request  that 
commenters  address  whether  any 
particular  types  of  entities  specifically 
should  be  included  in,  or  excluded 
from,  the  term  “industry?” 

45.  Section  273(d)(4)(C)  prohibits  any 
entity  that  is  not  an  accredited 
standards  development  organization 
and  that  establishes  industry-wide 
standards  from  undertaking  “any 
actions  to  monopolize  or  attempt  to 
monopolize  the  market  for  such 
services.”  We  seek  comment  on  how 
best  to  implement  this  provision. 

46.  Section  273(d)(4)(D)  states  that 
any  entity  that  is  not  an  accredited 
standard  development  organization 
shall  not  “preferentially  treat  its  own 
telecommunications  equipment  or 
customer  premises  equipment  or  that  of 
its  affiliate,  over  that  of  any  other  entity 
in  establishing  and  publishing  industry¬ 
wide  standards  or  industry-wide  generic 
requirements  for,  and  in  certification  of 
telecommunications  equipment  and 
customer  premises  equipment.”  We 
seek  comment  on  how  best  to 
implement  this  provision.  We  suggest 
that  parties  interested  in  commenting  on 
these  issues  propose  rules  that  they 
believe  would  most  efficiently,  and 
effectively,  enforce  these  provisions  of 
the  1996  Act.  For  example,  one  form  of 
“preferential  treatment”  we  can  identify 
at  this  time  would  be  preferential 
licensing  of  proprietary  technology.  We 
seek  comment  as  to  whether  the 
Commission  should  require,  as  do  the 
International  Organization  for 


61  See  e.g.,  AICPA  Codification  of  Statements  on 
Auditing  Standards,  AU  320.32,  320.36,  320.37 
(1996). 


Standardization  (“ISO”)  and  the 
American  National  Standard  Institute 
(“ANSI”),  that  participants  agree  to 
license  proprietary  technology  on 
“reasonable”  terms  before  that 
technology  is  incorporated  into  an 
official  standard.  We  request  that 
commenters  advocating  such 
Commission  action  define  terms  that 
should  be  considered  “reasonable,”  and 
that  commenters  opposing  such 
Commission  action  discuss  other 
possible  approaches  to  this  potential 
problem.  In  addition,  we  seek  comment 
on  whether  we  should  use  existing 
ANSI,  ISO,  or  other  rule  structures  as  a 
model  for  developing  Commission  rules 
in  this  area,  including  specific  comment 
on  the  features  of  existing  rule 
structures  that  work  well,  and  potential 
gaps  that  should  be  addressed. 

47.  Section  273(d)(5)  requires  that  the 
Commission  prescribe  a  dispute 
resolution  process  to  be  used  if  all 
parties  cannot  agree  on  a  dispute 
resolution  process  when  establishing 
and  publishing  any  industry-wide 
standard  or  generic  requirement. 

Because  this  Commission  has  already 
issued  a  Report  and  Order  addressing 
Section  273(d)(5),  that  section  will  not 
be  addressed  further  here.62 

48.  Section  273(d)(6):  Sunset.  Section 
273(d)(6)  defines  the  circumstances 
under  which  the  Commission  must  lift 
the  manufacturing  safeguards  of  Section 
273(d)(3)  and  the  procedural  safeguards 
of  Section  273(d)(4),  providing  that: 

The  requirements  of  paragraphs  (3)  and  (4) 
shall  terminate  for  the  particular  relevant 
activity  when  the  Commission  determines 
that  there  are  alternative  sources  of  the 
industry-wide  standards,  industry-wide 
generic  requirements  or  product  certification 
for  a  particular  class  of  telecommunications 
equipment  or  [CPE]  available  in  the  United 
States.  Alternative  sources  shall  be  deemed 
to  exist  when  such  sources  provide 
commercially  viable  alternatives  that  are 
providing  services  to  customers.  The 
Commission  shall  act  on  any  application  for 
such  a  determination  within  90  days  after 
receipt  of  such  application,  and  shall  receive 
public  comment  on  such  application.63 

We  seek  to  identify  those  factors  that 
the  Commission  should  use  in  making 
the  determination  required  by  Section 
273(d)(6).  We  tentatively  conclude  that 
factors  that  should  be  addressed  include 
the  number  of  entities  developing 
standards,  developing  generic 
requirements  or  conducting  certification 
work;  the  ability  of  these  entities  to 


62  See  Implementation  of  Section  273(d)(5)  of  the 
Communications  Act  of  1934  as  amended  by 
Telecommunications  Act  of  1996 — Dispute 
Resolution  Regarding  Equipment  Standards,  Report 
and  Order,  11  FCC  Red  1295S. 

“47  U.S.C.  5273(d)(6). 


60  Implementation  of  Section  273(d)(5)  of  the 
Communications  Act  of  1934  as  amended  by 
Telecommunications  Act  of  1996 — Dispute 
Resolution  Regarding  Equipment  Standards ,  Report 
and  Order,  1 1  FCC  Red  at  12969. 
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compete  with  each  other;  and  the  length 
of  time  during  which  those  entities  have 
been  conducting  the  relevant  activity. 

We  also  seek  comment  as  to  what 
factual  record  the  Commission  should 
compile  in  making  the  determination 
required  by  Section  273(d)(6),  including 
specific  procurement  documents  or 
other  information  the  Commission 
should  require  applicants  to  submit 
under  this  section.  We  ask  that 
commenters  addressing  this  issue 
provide  specific  comments  on 
appropriate  ways  in  which  the 
Commission  can  balance  its  need  to 
develop  an  adequate  factual  record  on 
such  applications  against  its  statutory 
obligation  to  act  within  90  days. 

49.  In  addition,  we  seek  comment  on 
how  we  should  define  two  phrases 
within  Section  273(d)(6).  The  first, 

“class  of  telecommunications 
equipment  or  CPE,”  was  examined  in 
our  earlier  discussion  of  Section 
273(d)(3).  We  request  comment  as  to 
whether  that  analysis  should  apply  to 
this  phrase  as  used  in  Section  273(d)(6) 
and  whether  other  considerations 
inherent  in  the  implementation  of 
Section  273(d)(6)  should  require  a 
different  interpretation  or  rule.  The 
second  phrase  we  seek  to  define  is 
“commercially  viable  alternatives  that 
are  providing  services  to  customers.” 
The  term  “alternatives”  in  this  phrase 
suggests  that  the  number  of  entities 
conducting  a  relevant  activity  is  a  factor 
we  should  consider,  and  that  a 
minimum  of  two  entities  must  be 
conducting  a  relevant  activity.  We  seek 
comment  as  to  whether  the  existence  of 
two  entities  conducting  a  relevant 
activity  is  both  a  necessary  and 
sufficient  condition  for  termination  of 
the  Section  273(d)  (3)  and  (4) 
safeguards.  In  addition,  it  appears  that, 
to  assess  the  viability  of  entities,  it  is 
necessary  to  determine  if  the  alternative 
entities  are  competitive  and  to  examine 
the  duration  of  their  existences.  We 
believe  that  such  as  analysis  is 
necessary  to  ensure  that  we  keep  in 
place  the  manufacturing  safeguards  set 
by  statute  until  they  are  no  longer 
necessary.  Finally,  we  seek  comment  on 
the  relationship  among  (1)  the  phrase 
“commercially  viable  alternatives  that 
are  providing  services  to  customers;”  (2) 
the  phrase  “alternative  sources  of 
industry-wide  standards,  industry-wide 
generic  requirements,  or  product 
certification;”  and  (3)  the  definition  of 
the  term  “industry-wide”  contained  in 
Section  273(d)(8)(C). 

50.  While  we  do  not  want  to  lift 
statutory  safeguards  prematurely,  we 
also  would  seek  to  eliminate  them  as 
promptly  as  possible  once  they  are  not 
needed.  With  this  in  mind,  we 


tentatively  conclude  that  the  regulations 
developed  to  implement  Section  273(d) 
(3)  and  (4)  should  not  apply  to 
certification  pursuant  to  Part  15  (Radio 
Frequency  Devices)  or  registration 
pursuant  to  Part  68  (Connection  of 
Terminal  Equipment  to  the  Telephone 
Network)  of  the  Commission’s  rules.64 
We  seek  comment  on  this  tentative 
conclusion. 

51.  Section  273(d)(7)  states  that  in 
administering  Section  273(d),  the 
Commission  "shall  have  the  same 
remedial  authority  as  the  Commission 
has  in  administering  and  enforcing  the 
provisions  of  this  title  with  respect  to 
any  common  carrier  subject  to  this  Act.” 
Finally,  Section  273(d)(8)  defines 
several  terms  used  in  Section  273(d). 

•We  tentatively  conclude  that  the 
language  of  these  paragraphs  requires  no 
further  clarification  at  this  time.  We 
seek  comment  on  this  tentative 
conclusion. 

52.  Section  273(E):  BOC  Equipment 
Procurement  and  Sales.  Section  273(e) 
governs  BOC  practices  in  procuring  and 
selling  telecommunications  equipment. 
With  the  exception  of  Section  273(e)(4), 
the  provisions  of  Section  273(e)  apply 
on  their  face  to  all  BOCs.  Section  273(e), 
however,  is  contained  within  a  statute 
that  otherwise  addresses  BOC 
obligations  in  the  manufacturing 
context.  We  seek  comment  therefore,  on 
whether  the  requirements  of  Section 
273(e)  applies  to  all  BOCs  or  only  to 
BOCs  that  are  authorized  to 
manufacture  under  Section  273(a). 

53.  To  prevent  Bell  Operating 
Companies  from  favoring  entities  with 
whom  they  have  a  telecommunications 
equipment  manufacturing  relationship, 
Section  273(e)(1)  requires  that  “(i)n  the 
procurement  or  awarding  of  supply 
contracts  for  telecommunications 
equipment,  a  Bell  operating  company, 
or  any  entity  acting  on  its  behalf,  for  the 
duration  of  the  requirement  for  a 
separate  subsidiary  including 
manufacturing  under  this  Act — (A)  shall 
consider  such  equipment,  produced  or 
supplied  by  unrelated  persons;  and  (B) 
may  not  discriminate  in  favor  of 
equipment  produced  or  supplied  by  an 
affiliate  or  related  person.” 

54.  The  Act  provides  no  definition  of 
the  word  “consider.”  As  a  consequence, 
we  first  look  to  the  ordinary  meaning  of 
that  word.  “Consider”  means  to  “think 
about  seriously”  or  “bear  in  mind.”65 
This  definition  suggests  that  Section 
273(e)(1)(A)  would  be  satisfied  if  a  BOC 
merely  opened  its  procurement  and 
sales  processes  to  entities  other  than 


64  47  CFR  Parts  15  and  68. 

65  Webster's  II  New  Riverside  University 
Dictionary,  Riverside  Publishing  Co.,  at  301  (1994). 


itself  or  its  affiliate(s).  We  request 
comment  as  to  (1)  whether  this 
definition  of  “consider”  is  sufficient,  or 
whether  some  other  definition  would  be 
more  consistent  with  the  intent  of 
Congress;  and  (2)  any  specific  actions 
that  a  BOC  must  take  in  fulfilling  this 
statutory  obligation. 

55.  In  contrast,  Section  273(e)(1)(B) 
unequivocally  prohibits  BOCs  from 
discriminating  in  favor  of  equipment 
produced  or  supplied  by  an  affiliate  or 
related  person.  Accordingly,  the 
language  of  Section  273(e)(1)(B)  seems 
to  make  it  clear  that  the  procurement 
decision  may  not  rest  solely  on  the 
BOC’s  relationship  with  the  supplying 
entity  and  that,  in  addition  to  opening 
its  procurement  and  sales  processes,  a 
BOC  may  need  to  take  affirmative  steps 
to  ensure  that  it  does  not  favor 
proposals  from  “affiliates  or  related 
persons”  for  reasons  other  than  merit. 
Section  272(a)(2)(A)  requires  a  BOC  to 
engage  in  manufacturing  only  through  a 
separate  affiliate  and  Section  272(c)(1) 
provides  that  the  BOC  “may  not 
discriminate  between  that .  .  .  affiliate 
and  any  other  entity  in  the  provision  or 
procurement  of  goods,  services, 
facilities  and  information,  or  in  the 
establishment  of  standards.”  With 
respect  to  this  Section  272(c)(1) 
prohibition,  we  tentatively  concluded 
that,  “at  minimum,  that  BOCs  must  treat 
all  other  entities  in  the  same  manner  as 
they  treat  their  affiliates,  and  must 
provide  and  procure  goods,  services, 
facilities  and  information  to  and  from 
these  other  entities  under  the  same 
terms,  conditions,  and  rates.”66  We  seek 
comment  on:  (1)  whether  the  word 
“discriminate”  has  any  different  import 
in  the  context  of  Section  273(e)(1)(B) 
than  it  does  in  Section  272(c)(1);  (2) 
what  specific  actions  or  types  of  actions 
by  or  on  behalf  of  a  BOC  would  be 
considered  discriminatory  in  this 
context;  and  (3)  what  affirmative  steps, 
if  any,  a  BOC  would  need  to  take  to 
ensure  that  it  does  not  discriminate,  in 
violation  of  Section  273(e)(1)(B). 

56.  While  the  prohibition  contained 
in  Section  272(c)(1)  applies  to  affiliates, 
the  prohibition  contained  in  Section 
273(e)(1)(B)  applies  to  “affiliates  and 
related  persons.”  This  use  of  the  term 
“related  persons”  suggests  that  the 
discrimination  prohibition  in  Section 
273(e)(1)(B)  may  apply  to  a  larger  class 
of  entities  than  that  contained  in 


66  Implementation  of  the  Non-Accounting 
Safeguards  of  Sections  271  and  272  of  the 
Communications  Act  of  1934,  as  amended ;  and 
Regulatory  Treatment  ofLEC  Provision  of 
Interexchange  Services  Originating  in  the  LEC’s 
Local  Exchange  Area,  CC  Docket  No.  96-149, 
Notice  of  Proposed  Rulemaking,  FCC  96-308, 1 73 
(released  July  18, 1996). 
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Section  272(c)(1)  and  corresponds  with 
the  use  in  Section  273(e)(1)(A)  of  the 
term  “unrelated  persons.”  We  seek 
comment  on  the  meaning  of  the  terms 
“unrelated  persons”  and  “related 
persons.”  These  terms  suggest  that  the 
BOCs  not  be  permitted  to  discriminate 
in  favor  of  parties  with  whom  they  have 
some  type  of  relationship.67  We  seek 
comment  as  to  specific  types  of 
relationships  that  would  make  an  entity 
a  “related  person”  for  purposes  of 
Section  273(e).  We  note  that  Section 
273(d)(8)(A)  defines  “affiliate”  as 
having  the  same  meaning  as  in  Section 
3  except  that,  for  purposes  of  Section 
273(d)(1)(B)  an  “aggregate  voting 
interest  in  [Bellcore]  of  at  least  5  percent 
of  its  total  voting  equity,  owned  directly 
or  indirectly  by  more  than  1  otherwise 
unaffiliated  [BOC],  shall  constitute  an 
affiliate  relationship.”  In  contrast,  no 
such  specificity  is  provided  with  regard 
to  the  meaning  of  “related  person.”  We 
request  that  commenters  provide  the 
language  of  any  rules  that  they  assert 
would  be  needed  to  ensure  that  a  BOC 
does'not  discriminate  in  favor  of  either 
affiliates  or  related  persons,  in  violation 
of  Section  273(e)(1)(B). 

57.  Section  273(e)(2)  requires  that 
“(e]ach  Bell  operating  company  or  any 
entity  acting  on -its  behalf  shall  make 
procurement  decisions  and  award  all 
supply  contracts  for  equipment, 
services,  and  software  on  the  basis  of  an 
objective  assessment  of  price,  quality, 
delivery,  and  other  commercial  factors.” 
We  seek  comment  on  the  scope  of,  and 
request  appropriate  definitions  for,  each 
of  the  terms  “equipment,”  “services,” 
and  “software.”  For  example,  we  seek 
comment  on:  (1)  whether  the  scope  of 
the  term  “equipment,”  in  this  context, 
should  be  limited  to 
telecommunications  equipment  and 
CPE;  (2)  what  types  of  services  the 
mandate  of  Section  273(e)(2) 
encompasses;  and  (3)  whether  the 
requirements  of  Section  273(e)(2)  apply 
to  the  procurement  of  all  software,  only 
the  software  “essential  to  [the]  design 
and  development  of* 
telecommunications  equipment  or 
CPE,68  or  some  other  subset.  We 
tentatively  conclude  that  the  remainder 
of  this  provision  is  self-explanatory  and 
that  no  further  elaboration  of  this 
requirement  is  necessary  in  our  rules. 
We  seek  comment  on  this  tentative 
conclusion  and  request  that  parties  that 
disagree  with  this  tentative  conclusion 

67  Webster’s  II  New  Riverside  University 
Dictionary  at  992  (defining  “related”  as 
"connected”  or  “associated"). 

68  See  United  States  v.  Western  Elec.  Co..  675  F. 
Supp.  at  667  n.54 


propose  the  language  for  rules  to 
address  their  concerns. 

58.  Wre  recognize  that  traditional, 
complaint-based  enforcement 
techniques  may  be  inadequate  for  the 
effective  enforcement  of  Sections 
273(e)(1)  and  273(e)(2).  Even  when 
confronted  with  clear  violations  of  the 
strictures  of  these  sections,  a 
manufacturer  may  be  reluctant  to 
complain  publicly  because,  in  doing  so, 
it  might  risk  alienating  one  or  more 
customers  that  represent  a  significant 
source  of  potential  future  sales. 
Accordingly,  we  request  comment, 
including  the  text  of  proposed  rules,  on 
whether  we  need  to  develop  additional 
enforcement  mechanisms,  such  as 
mandatory  auditing  or  reporting 
requirements,  for  use  in  enforcing 
Sections  273(e)(1)  and  273(e)(2). 

59.  Section  273(e)(3)  provides  that 
“[a]  Bell  operating  company  shall,  to  the 
extent  consistent  with  the  antitrust 
laws,  engage  in  joint  network  planning 
and  design  with  local  exchange  carriers 
operating  in  the  same  area  of  interest. 

No  participant  in  such  planning  shall  be 
allowed  to  delay  the  introduction  of 
new  technology  or  the  deployment  of 
facilities  to  provide  telecommunications 
services,  and  agreement  with  such  other 
carriers  shall  not  be  required  as  a 
prerequisite  for  such  introduction  or 
deployment.”  69  We  seek  comment  on 
the  extent  to  which  current  antitrust 
laws  allow  joint  network  planning  and 
design  and  on  appropriate  definitions  of 
the  terms  “area  of  interest”  and 
“network  planning  and  design.”  We 
also  request  comment  on  the  need  for, 
and  the  proposed  text  of,  any  rules  that 
the  Commission  should  adopt  (1)  to 
facilitate  permissible,  or  bar 
impermissible,  joint  network  planning 
and  design;  and  (2)  otherwise  to  ensure 
that  the  requirements  of  Section 
273(e)(3)  are  achieved. 

60.  The  Commission  recently  issued  a 
Notice  of  Proposed  Rulemaking  in  CC 
Docket  No.  96-237  to  implement 
Section  259,  entitled  "Infrastructure 
Sharing.”  70  Section  259  requires 
incumbent  LECs  71  to  make  certain 

**47  U.S.C.  §  273(e)(3). 

70  We  will  address  issues  relating  to  Section  259 
in  a  separate  proceeding.  See  Implementation  of 
Infrastructure  Sharing  Provisions  in  the 
Telecommunications  Act  of  1996,  CC  Docket  No. 
96-237,  Notice  of  Proposed  Rulemaking.  FCC  96- 
456  (released  Nov.  22. 1996).  61  FR  63774. 
December  2, 1996  ["Infrastructure  Sharing  NPRM"). 
Section  259(a)  requires  the  Commission  to  prescribe 
implementing  regulations  within  one  year  of  the 
date  of  enactment  of  the  J996  Act,  i.e.,  bv  February 
8.  1997. 

71  The  term  “incumbent  LEC”  is  defined,  for 
purposes  of  Section  259,  in  Section  251(h),  which 
states: 

(1)  DEFINITION — For  purposes  of  this  section, 
the  term  “incumbent  local  exchange  carrier”  means. 


“public  switched  network 
infrastructure,  technology,  information, 
and  telecommunications  facilities  and 
functions”  available  to  defined 
“qualifying  carriers”  in  the  service  areas 
where  such  qualifying  carriers  have 
requested  and  obtained  designation  as 
an  eligible  carrier  under  Section 
214(e). 72  Some  potential  definitions  of  a 
BOC's  “area  of  interest,”  as  that  phrase 
is  used  in  Section  273(e)(3),  might 
subject  a  BOC  and  a  Section  259-defined 
qualifying  carrier  to  obligations  under 
both  Section  259  and  Section  273(e)(3). 
We  believe,  however,  that  the 
obligations  imposed  by  Section 
273(e)(3)  are  separate  from,  and 
consistent  with,  those  imposed  by 
Section  259.  Because  Section  273(e)(3) 
requires  joint  network  planning  and 
design  among  BOCs  and  LECs  operating 
in  the  same  “area  of  interest,”  we 
believe  that  Section  273(e)(3) 
specifically  contemplates  joint  network 
planning  and  design  between  a  BOC  and 
other  LECs  that  may  be  the  BOC’s 
competitors,  to  the  extent  that  such 
activities  are  consistent  with  the 
antitrust  laws.  In  contrast.  Section 
259(b)(6)  specifically  provides  that  an 
incumbent  LEC  shall  not  be  required  to 
“engage  in  any  [Section  259-derived] 
infrastructure  sharing  agreement  for  any 
services  or  access  which  are  to  be 
provided  or  offered  to  consumers  by  the 
qualifying  carrier  in  such  [LEC’s] 
telephone  exchange  area.”73  In  other 
words,  apparently  unlike  Section 
273(e)(3),  Section  259  appears  to  apply 
only  in  instances  where  die  qualifying 
carrier  does  not  seek  to  offer  certain 
services  within  the  incumbent  LEC’s 
exchange  area. 74  Accordingly,  we 

with  respect  to  an  area,  the  local  excnange  carrier 
that — 

(A)  On  the  date  of  enactment  of  the 
Telecommunications  Act  of  1996,  provided 
telephone  exchange  service  in  such  area:  and 

(B)  (i)  On  such  date  of  enactment,  was  deemed 
to  be  a  member  of  the  exchange  carrier  association 
pursuant  to  section  69.601(b)  of  the  Commission's 
regulations  (47  CFR  69.601(b));  or 

(ii)  Is  a  person  or  entity  that,  on  or  after  such  date 
of  enactment,  became  a  successor  or  assign  of  a 
member  described  in  clause  (i). 

47  U.S.C.  §  251(h). 

72  47  U.S.C  $  259.  Section  259(d)  defines  a 
“qualifying  carrier”  as  a  telecommunications  carrier 
that: 

(1)  Lacks  economies  of  scale  or  scope,  as 
determined  in  accordance  with  regulations 
prescribed  by  the  Commission  pursuant  to  this 
section;  and 

(2)  O^ers  telephone  exchange  service,  exchange 
access,  and  any  other  service  that  is  included  in 
universal  service,  to  all  consumers  without 
preference  throughout  the  service  area  for  which 
such  carrier  has  been  designated  as  an  eligible 
telecommunications  carrier  under  Section  214(e). 

47  U.S.C.  §  259(d). 

72  47  U.S.C.  §  259(b)(6). 

74  Infrastructure  Sharing  NPRM.  at  1 11. 
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believe  that  the  specific  obligations 
imposed  by  Section  259  do  not  conflict 
with  Section  273(e)(3)’s  mandates.  We 
seek  comment  on  this  interpretation, 
including  comment  on  other  possible 
implications  for  carriers  that  may  be 
subject  to  obligations  under  both 
Section  259,  as  interpreted  by  the 
Commission  in  CC  Docket  No.  96-237, 
and  Section  273(e)(3). 

61.  Section  256,  entitled 
“Coordination  for  Interconnectivity,” 
requires,  inter  alia ,  that  the  Commission 
establish  procedures  for  Commission 
oversight  of  coordinated  network 
planning  by  telecommunications 
carriers  and  other  providers  of 
telecommunications  services  for  the 
effective  and  efficient  interconnection  of 
telecommunications  networks  used  to 
provide  telecommunications  service.75 
We  seek  comment  on  the  relationship 
between  the  BOCs’  obligations  under 
Section  273(e)(3)  and  the  obligations 
Section  256(b)(1)  imposes  on  all 
telecommunications  carriers  and  other 
providers  of  telecommunications 
service.  The  newly  revised  charter  for 
the  Commission’s  Federal  Advisory 
Committee,  the  Network  Reliability  and 
Interoperability  Council  (“NRIC”),  asks 
the  NRIC  to  provide  recommendations 
on  the  implementation  of  Section  256, 
including  specifically  how  the 
Commission  can  most  efficiently 
conduct  effective  oversight  of 
coordinated  telecommunications 
network  planning  and  design.76  We  seek 
comment  on  the  relationship  between 
the  NRIC’s  responsibility  under  Section 
256  and  the  BOCs’  obligations  imder 
Section  273(e)(3). 

62.  Section  273(e)(4)  states  that 
“[n)either  a  Bell  operating  company 
engaged  in  manufacturing  nor  a 
manufacturing  affiliate  of  such  a 
company  shall  restrict  sales  to  any  local 
exchange  carrier  of  telecommunications 
equipment,  including  software  integral 
to  the  operation  of  such  equipment  and 
related  upgrades.”  We  tentatively 
conclude  that  this  language  is 
unambiguous  and  we  seek  comment  on 
the  validity  of  this  conclusion.  We  also 
seek  comment  with  respect  to 
establishing  criteria  for  determining 
when  sales  have  been  restricted. 
Commenters  may  address,  for  example, 
whether  restriction  should  be  measured 
by  the  volume  of  sales  per  unit  of  time, 
or  by  the  type  of  equipment  sold,  or 
both,  or  by  some  other  measure.  We  also 
request  that  commenters  address:  (1) 


*47  U.S.C  $  256(b)(1). 

7*FCC  Amends  Charter  of  Network  Reliability 
and  Interoperability  Council.  61  FR  26516,  May  28, 
1996.  We  will  place  a  copy  of  the  text  of  the 
Network  Reliability  and  Interoperability  Council 
Charter  in  the  docket  file  of  this  proceeding. 


Whether  the  Commission  should  require 
or  perform  periodic  audits  of  BOC  sales; 
(2)  whether  the  Commission  should 
collect  information  on  procurement 
practices  to  enable  us  to  detect 
anomalous  behavior  that  might  trigger 
an  audit  or  investigation;  and  (3) 
whether  the  Commission  should  adopt 
other  additional  rules  to  implement  this 
provision  of  the  1996  Act. 

63.  Section  273(e)(5)  states  that  “(a) 
Bell  operating  company  and  any  entity 
it  owns  or  otherwise  controls  shall 
protect  the  proprietary  information 
submitted  for  procurement  decisions 
from  release  not  specifically  authorized 
by  the  owner  of  such  information.”  We 
tentatively  conclude  that  this  language 
is  unambiguous  and  self-executing 
because  it  corresponds  to  the  customary 
use  of  common  legal  instruments  such 
as  non-disclosure  agreements  and 
license  agreements.  We  seek  comment 
on  this  tentative  conclusion. 

64.  Section  273(F):  Administration 
and  Enforcement  Authority.  Section 
273(f)  provides  that  for  “the  purposes  of 
administering  and  enforcing  the 
provisions  of  this  section  and  the 
regulations  prescribed  thereunder,  the 
Commission  shall  have  the  same 
authority,  power,  and  functions  with 
respect  to  any  Bell  operating  company 
or  any  affiliate  thereof  as  the 
Commission  has  in  administering  and 
enforcing  the  provisions  of  this  title 
with  respect  to  any  common  carrier 
subject  to  this  Act.”77  We  tentatively 
conclude  that  the  Commission  has 
broad  authority  to  regulate  all  matters 
contemplated  by  Section  273  under 
Sections  l,78  2(a),79  3  80  and  4(i) 8*  of  the 
Communications  Act  and  seek  comment 
on  this  tentative  conclusion. 

65.  Section  273  addresses  standards 
development,  joint  network  planning, 
research  and  development,  and 
collaboration  with  respect  to  entities 
that  are  not  common  carriers.  While 
Sections  206  to  209  of  the 
Communications  Act  provide  statutory 
mechanisms  for  addressing  complaints 
regarding  common  carrier  matters,82 
additional  regulations  may  be  needed  to 
address  violations  of  Section  273  by 
entities  that  are  not  common  carriers. 
We  seek  comment  on,  and  the  proposed 


77  47  U.S.C.  §  273(f)  (emphasis  added). 

*47  U.S.C.  §151. 

79  47  U.S.C  $  152(a),  which  states  that  the 
Communications  Act  "applies  to  all  interstate  and 
foreign  communications  by  wire  or  radio  *  * 

80 47  U.S.C  §5 153  (51)  and  (33),  defines 
communications  by  wire  and  radio  in  a  manner  that 
incorporates  all  technologies  and  methods  of 
operating. 

11 47  U.S.C  §  154(i)  permits  the  Commission  to 
perform  “any  and  all  acts  *  *  *  which  may  be 
necessary  in  the  execution  of  its  functions." 

“47  U.S.C  §§206^209. 


text  of,  any  additional  rules  that  may  be 
necessary,  or  desirable,  to  enforce 
Section  273,  in  addition  to  those  that 
presently  exist  to  implement  Sections 
206  to  209,  and  501  to  503  of  the 
Communications  Act,  as  amended. 

66.  Although  Section  273(d)(5) 
requires  the  Commission  to  prescribe  a 
default  process  for  use  in  resolving 
standards-setting  disputes,83  it  does  not 
contain  any  specific  directives  to  govern 
the  resolution  of  complaints  filed  imder 
other  provisions  of  Section  273. 
Particularly  with  respect  to  Sections 
273(d)(2)  through  273(d)(4),  however, 
we  recognize  that  accurate,  efficient, 
and  rapid  resolution  of  alleged 
violations  of  Section  273  will  be 
essential  to  the  proper  operation  of  this 
statutory  section.  We  may  find  it 
beneficial  to  both  the  Commission  and 
industry  to  amend  our  rules  in  order  to 
increase  the  speed  and  efficiency  of  our 
complaint  resolution  processes  and  to 
meet  better  the  demands  of  this  and 
other  sections  of  the  1996  Act.  We  are 
addressing  potential  means  of 
accomplishing  this  goal  in  a  separate 
proceeding  84  and  we  encourage 
commenters  in  that  proceeding  to 
address  specific  enforcement  concerns 
relating  to  section  273  in  particular  and 
other  sections  of  the  1996  Act  in 
general. 

67.  Section  273(G):  Additional  Rules 
and  Regulations.  Section  273(g)  states 
that  “(t]he  Commission  may  prescribe 
such  additional  rules  and  regulations  as 
the  Commission  determines  are 
necessary  to  carry  out  the  provisions  of 
[Section  273],  and  otherwise  to  prevent 
discrimination  and  cross-subsidization 
in  a  Bell  operating  company’s  dealings 
with  its  affiliate  and  with  third 
parties.”85  We  seek  comment  on  what, 
if  any,  additional  rules  should  be 
adopted  under  this  provision  “to 
prevent  discrimination  and  cross- 
subsidization  in  a  Bell  operating 
company’s  dealings  with  its  affiliate  and 
with  third  parties,”  and  we  request  that 
commenters  proposing  such  rules  do  so 
in  their  initial  comments,  so  that  other 
parties  may  respond  to  the  proposals 
during  the  reply  comment  period.  We 
seek  additional  specific  comment  on 
whether  the  sale  of  Bellcore,  as 
announced,  creates  a  need  for  additional 
rules  under  this  section. 

68.  Conclusion.  Section  273 
establishes  the  conditions  under  which 


“47  U.S.C5  273(d)(5). 

**  Implementation  of  the  Telecommunications  Act 
of  1996,  Amendment  of  Rules  to  Be  Followed  When 
Formal  Complaints  Are  Filed  Against  Common 
Carriers,  CC  Docket  No.  96-238,  Notice  of  Proposed 
Rulemaking,  FCC  96-460,  (released  November  27, 
1996),  61  FR  67978,  December  26, 1996. 

“47  U.S.C.  §  273(g)  (emphasis  supplied). 
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Bell  Operating  Companies  may 
manufacture  and  provide 
telecommunications  equipment,  and 
manufacture  customer  premises 
equipment.  It  also  sets  forth  safeguards 
against  anticompetitive  behavior  in 
manufacturing  markets  by  entities  other 
than  BOCs.  With  this  NPRM,  we  seek  to 
ensure  that  the  safeguards  that  Congress 
enacted  are  effectively  and  efficiently 
administered.  Our  further  objectives  in 
this  proceeding  are  to  develop 
regulations  that  will  foster  technological 
innovation  and  competition  in  both  the 
customer  premises  equipment  and 
telecommunication  equipment  markets. 
We  encourage  commenters  to  propose 
innovative  and  administratively  simple 
rules  that  will  enable  us  to  meet  these 
objectives,  and  request  that  interested 
parties  propose  the  text  of  any  rules  that 
they  may  deem  appropriate  to 
implement  Section  273.  We  further 
request  that,  in  general,  those 
commenters  proposing  such  rules  do  so 
in  their  initial  comments  so  that  other 
parties  may  reply  to  them  in  their  reply 
comments. 

Procedural  Issues 

A.  Ex  Parte  Presentations 

69.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission’s  Rules. 

See  generally  47  CFR  Sections  1.1202, 
1.1203,  and  1.1206(a). 

B.  Regulatory  Flexibility  Act 

70.  We  certify  that  the  Regulatory 
Flexibility  Act  does  apply  to  this 
rulemaking  proceeding  because  there 
may  be  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities,  as  defined  by  Section 
601(3)  of  the  Regulatory  Flexibility 
Act.86  The  Secretary  shall  send  a  copy 
of  this  Notice  of  Proposed  Rulemaking 
including  this  certification,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  Section  603(a)  of  the  Regulatory 
Flexibility  Act.87 

71.  Pursuant  to  Section  603  of  the 
Regulatory  Flexibility  Act  (RFA),  the 
Commission  has  prepared  the  following 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  of  the  expected  impact  on  small 
entities  of  the  policies  and  rules 
proposed  in  the  Notice  of  Proposed 
Rulemaking  (NPRM).  Written  public 
comments  are  requested  on  the  IRFA. 


“5  U.S.C.  §601(3). 

87  5  U.S.C.  §  603(a)  (as  amended  by  the  Contract 
With  America  Advancement  Act  of  1996,  Public 
Law  No.  104-121, 110  Stat.  847,  866  (1996)). 


These  comments  must  be  filed  in 
accordance  with  the  same  fifing 
deadlines  as  comments  on  the 
remainder  of  the  NPRM,  but  they  must 
have  a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
regulatory  flexibility  analysis.  The 
Secretary  shall  cause  a  copy  of  the 
NPRM,  including  the  IRFA,  to  be  sent  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  Section  603(a)  of  the 
Regulatory  Flexibility  Act. 

72.  Reason  for  Action:  The 
Commission,  in  compliance  with 
Section  273  of  the  Communications  Act 
of  1934  (“Communications  Act”),  as 
amended  by  the  Telecommunications 
Act  of  1996  (“1996  Act”),  proposes  rules 
and  procedures  intended  to  ensure  the 
prompt  adoption  of  regulations  to 
administer  and  enforce  Section  273 
provisions  with  minimum  regulatory 
and  administrative  burden  on 
telecommunications  carriers.  The  rules 
proposed  in  the  NPRM  are  necessary  to 
implement  Section  273,  in  which 
Congress  imposes  requirements 
affecting  Bell  Operation  Companies 
(BOCs),  Bellcore,  and  entities  that 
develop  standards,  develop  generic 
requirements  and  conduct  certification 
activity.  This  NPRM  proposes  rules  and 
seeks  comment  to  implement  Section 
273  in  a  manner  that  is  consistent  with 
Congress’s  intent. 

73.  Objectives  and  Legal  Basis  for 
Proposed  Rules:  The  Commission’s 
objective  in  issuing  the  NPRM  is  to 
propose  and  seek  comment  on  rules 
enabling  the  Commission  to  administer 
and  enforce  Section  273  effectively  and 
efficiently,  and  in  a  manner  that  is 
consistent  with  the  intent  of  Congress. 
The  proposed  action  is  authorized 
under  Sections  1,  3,  4,  7,  201-209,  218, 
251,  273,  and  403  of  the 
Communications  Act,  as  amended,  47 
U.S.C.  Sections  151, 153, 154, 157,  201- 
209,  218,  251,  273,  and  403. 

74.  Description  and  Estimated 
Number  of  Small  Entities  Affected: 
Section  273  authorizes  the  Commission 
to  impose  standards  on  the  BOCs, 
Bellcore,  and  entities  that  develop 
standards,  develop  generic  requirements 
and  conduct  certification  activity. 
Neither  BOCs  nor  Bellcore  qualify  as 
small  business  entities;  for  they  are 
dominant  in  their  field  of  operation.  See 
RFA,  Section  601(3).  Conversely,  the 
size  of  the  entities  that  develop 
standards,  develop  generic 
requirements,  and  conduct  certification 
activity  is  unknown  and  may  include 
small  business  entities.  Accordingly,  we 
certify  that  the  Regulatory  Flexibility 
Act  of  1980,  as  amended,  does  not  apply 
to  this  rulemaking  proceeding  insofar  as 


it  pertains  to  BOCs  or  Bellcore  since  our 
rules  are  not  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
section  601(3)  of  the  Regulatory 
Flexibility  Act. 

75.  Our  rules,  however,  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses 
insofar  as  they  apply  to  entities  that 
develop  standards,  develop  generic 
requirements  and  conduct  certification 
activity.  We  request  comment  on  the 
number  of  possible  small  business 
entities  that  would  fall  under  entities 
that  develop  standards,  develop  generic 
requirements,  and  conduct  certification 
activity  in  addition  to  comment  as  to 
how  to  develop  requirements  that 
would  effectively  assist  and  not  unduly 
burden  qualifying  small  business 
entities. 

76.  Reporting,  Recordkeeping  and 
Other  Compliance  Requirements:  The 
NPRM  requests  comment  on  reasonable 
reporting  requirements  for  BOCs  as  to 
network  planning,  design,  and 
interconnection  arrangements. 

Similarly,  this  IRFA  seeks  comment  on 
measures  that  could  be  taken  by  the 
Commission  to  limit  any  burdensome 
requirements  upon  small  business 
entities.  It  seeks  comment  on  reasonable 
notice  requirements  for  BOCs  as  to 
communicating  planned  deployment  of 
telecommunications  equipment  to  their 
interconnecting  carriers. 

77.  The  Commission’s  action  in  this 
proceeding  is  in  direct  response  to 
Congress’s  passage  of  the  1996,  in 
particular  Section  273.  This  NPRM  only 
sets  forth  tentative  conclusions  as  to 
Congress’s  intentions  within  Section 
273.  For  an  exhaustive  recitation  of  th6 
Commission’s  tentative  conclusions,  see 
the  NPRM  at  paragraphs  8-11, 18,  20- 
21,  26,  29,  37-38,  40,  43,  48,  50,  52-55, 
59-62,  68,  71,  73-75. 

78.  This  NPRM  also  seeks  comment 
on  rules  proposed  to  administer  end 
enforce  manufacturing  safeguards 
potentially  impacting  entities  that 
develop  standards,  develop  generic 
requirements  and  conduct  certification 
activities.  Rules  adopted  in  this 
proceeding  may  require  reporting, 
recordkeeping,  and  may  impose  other 
procedural  requirements.  There  are  no 
other  reporting  requirements 
contemplated  by  the  NPRM. 

79.  Federal  Rules  which  Overlap, 
Duplicate  or  Conflict  with  these  Rules: 
The  Commission  seeks  comment  as  to 
what  overlap,  if  any,  exists  or  may  exist 
among  the  requirements  that  this 
Commission  may  adopt  to  implement 
Section  273  and  the  Commission’s 
existing  rules.  For  example,  the 
Commission  has  identified  two  sources 


3652 


Federal  Register  /  Vol.  62,  No.  16  /  Friday,  January  24,  1997  /  Proposed  Rules 


of  potential  overlap  in  47  CFR  §  64.702 
and  47  CFR  §  68.110,  and  seeks 
comment  as  to  how  the  procedures 
required  in  these  existing  rules  may  be 
adapted  to  minimize  additional 
regulatory  burdens. 

80.  Witn  respect  to  rules  that  may 
potentially  affect  BOCs,  Bellcore,  and 
entities  that  develop  standards,  develop 
generic  requirements,  or  conduct 
certification  activities,  the  Commission 
tentatively  concludes  that  no  overlap, 
duplication,  or  conflict  with  existing 
rules  exists.  The  Commission  seeks 
comment  on  this  conclusion. 

81.  Significant  Alternatives  to  the 
Proposed  Rules  which  Accomplish  the 
Stated  Objectives  of  Applicable  Statutes 
and  which  Minimize  any  Significant 
Economic  Impact  of  the  Proposed  Rules 
on  Small  Entities:  As  mentioned  in 
paragraphs  four  and  five  of  this  IRFA, 
the  Commission  believes  that  our  rules 
may  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
businesses  insofar  as  they  apply  to 
entities  that  develop  standards,  develop 
generic  requirements  and  conduct 
certification  activity.  We  request 
comment  from  the  industry  in  regards  to 
significant  alternatives  to  the  proposed 
rules  which  accomplish  the  stated 
objective  of  applicable  statutes  and 
which  minimize  any  significant 
economic  impact  of  the  proposed  rules 
on  small  entities. 

82.  We  advance  that  our  tentative 
conclusions  were  reached  with  the 
interests  and  concerns  of  small 
businesses  in  mind.  Although 
tentatively  there  will  be  no  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities,  the 
Commission  finds  this  to  be 
unnecessary.  The  Commission  seeks 
comment  on  this  tentative  conclusion. 

83.  Additionally,  the  Commission 
tentatively  concludes  that  the 
clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  under  the  rule 
for  small  entities  will  not  be  necessary. 
The  Commission  seeks  cdfnment  on  this 
tentative  conclusion.  Lastly,  neither  the 
use  of  performance  rather  than  design 
standards  by  the  Commission  nor  an 
exemption  from  coverage  of  the  rule,  or 
any  part  thereof,  for  such  small  entities 
is  believed  to  be  required  as  a  result  of 
actions  taken  by  the  Commission  in  the 
impending  Report  and  Order.  The 
Commission  seeks  comment  on  this 
finding. 

C.  Initial  Paperwork  Reduction  Act  of 
1995  Analysis 

84.  This  NPRM  contains  either  a 
proposed  or  modified  information 


collection.  As  part  of  our  continuing 
effort  to  reduce  paperwork  burdens,  we 
invite  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
take  this  opportunity  to  comment  on  the 
information  collections  identified  in 
this  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 88 
Public  and  agency  comments  are  due  at 
the  same  time  as  other  comments  on 
this  NPRM;  OMB  comments  are  due  60 
days  from  date  of  publication  of  this 
NPRM  in  the  Federal  Register. 
Comments  should  address:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission’s  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

D.  Notice  and  Comment  Provision 

85.  Pursuant  to  applicable  procedures 
set  forth  in  Sections  1.415  and  1.419  of 
the  Commission’s  Rules,  47  CFR 
Sections  1.415  and  1.419,  interested 
parties  may  file  comments  on  or  before 
February  24, 1997,  and  reply  comments 
on  or  before  March  26, 1997.  To  file 
formally  in  this  proceeding,  interested 
parties  must  file  an  original  and  six 
copies  of  all  comments,  reply 
comments,  and  supporting  comments, 
with  the  reference  number  “CC  Docket 
96-254”  on  each  document.  Those 
parties  wishing  each  Commissioner  to 
receive  a  personal  copy  of  their 
comments  must  file  an  original  plus 
eleven  copies.  Parties  must  send 
comments  and  reply  comments  to  the 
Office  of  the  Secretary,  Federal 
Communications  Commission,  1919  M 
Street,  N.W.  Room  222,  Washington, 
D.C.  20554.  Parties  must  also  provide 
four  copies  to  Secretary,  Network 
Services  Division,  Common  Carrier 
Bureau,  2000  M  Street,  N.W.,  Room  235, 
Washington,  D.C.  20554.  Parties  must 
also  provide  one  copy  of  any  documents 
filed  in  this  docket  to  the  Commission’s 
copy  contractor,  International 
Transcription  Services,  Inc.,  2100  M 
Street,  N.W.,  Suite  1^0,  Washington, 
D.C.  20037. 

86.  Comments  and  reply  comments 
will  be  available  for  public  inspection 
during  regular  business  hours  in  the 
FCC  Reference  Center  (Room  239)  of  the 
Federal  Communications  Commission, 

“Public  Law  No.  104-13,  codified  at  44  U.S.C. 

§5  3501-3520. 


1919  M  Street,  N.W.,  Washington,  D.C. 
20554.  Copies  of  comments  and  reply 
comments  will  also  be  available  through 
the  Commission’s  copy  contractor: 
International  Transcription  Service,  Inc. 
(ITS,  Inc.),  2100  M  Street,  N.W.,  Suite 
140,  Washington,  D.C.  20037  (202-857- 
3800). 

87.  In  order  to  facilitate  review  of 
comments  and  reply  comments,  both  by 
parties  and  Commission  staff,  we 
require  that  comments  not  exceed  sixty 
(60)  pages,  including  all  appendices  and 
attachments  (except  the  text  of  proposed 
rules),  and  that  reply  comments  not 
exceed  thirty  (30)  pages.  We  can  foresee 
no  circumstances  in  which  these  page 
limits  would  be  waived.  Comments  and 
reply  comments  must  also  include  % 
short,  concise  summary  of  each 
substantive  argument  raised  in  the 
pleading,  regardless  of  length.  The 
summary  may  be  paginated  separately 
from  the  rest  of  the  pleading  and  will 
not  count  toward  the  page  limitations 
established  above.89 

88.  Written  comments  by  the  public 
on  the  proposed  and/or  modified 
information  collections  are  due  thirty 
days  after  publication  of  this  Notice  in 
the  Federal  Register  and  must  have  a 
separate  and  distinct  heading 
designating  the  comments  as  responses 
to  the  regulatory  flexibility  analysis. 
Written  comments  must  be  submitted  by 
the  Office  of  Management  and  Budget 
(OMB)  on  the  proposed  and/or  modified 
information  collections  on  or  before  60 
days  after  date  of  publication  in  the 
Federal  Register.  In  addition  to  filing 
comments  with  the  Secretary,  a  copy  of 
any  comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  Street,  N.W.,  Washington, 
DC  20554,  or  via  the  Internet  to 
dconway@fcc.gov  and  to  Timothy  Fain, 
OMB  Desk  Officer,  10236  NEOB,  725— 
17th  Street,  N.W.,  Washington,  DC 
20503  or  via  the  Internet  to 

fain _ t@al.eop.gov. 

E.  Ordering  Clauses 

89.  Accordingly,  it  is  ordered  that 
pursuant  to  Sections  1,  3,  4,  7,  201-209, 
218,  251,  273  and  403  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  151, 153, 154, 
157,  201-209,  218,  251,  273,  and  403 
that  this  notice  of  proposed  rulemaking 
is  hereby  adopted. 

90.  It  is  further  ordered  that  the 
Secretary  shall  send  a  copy  of  this 
notice  of  proposed  rulemaking, 
including  the  regulatory  flexibility 
certification  to  the  Chief  Counsel  for 


“See  47  CFR  §1.49. 
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Advocacy  of  the  Small  Business 
Administration,  in  accordance  with 
Section  603(a)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  §  603(a). 
Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  97-1676  Filed  1-23-97;  8:45  am) 

BILLING  CODE  6712-01-P 


47  CFR  Part  73 

[MM  Docket  No.  97-2;  RM-8955] 

Radio  Broadcasting  Services;  N aches, 
WA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Sela 
Valley  Broadcasting  proposing  the 
allotment  of  Channel  25  7A  at  Naches, 
Washington,  as  the  community’s  second 
local  FM  transmission  service.  Channel 
257A  can  be  allotted  to  Naches  in 
compliance  with  the  Commission’s 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
12.4  kilometers  (7.7  miles)  northwest  to 
avoid  short-spacings  to  the  licensed 
sites  of  Station  KAYO-FM,  Channel 
257C1,  Aberdeen,  Washington,  and 
Station  KHHK(FM),  Channel  259C3, 
Yakima,  Washington.  The  coordinates 
for  Channel  257A  at  Naches  are  North 
Latitude  46-49-09  and  West  Longitude 
120-47-55.  Since  Naches  is  located 
within  320  kilometers  (200  miles)  of  the 
U.S.-Canadian  border,  concurrence  of 
the  Canadian  government  has  been 
requested. 

DATES:  Comments  must  be  filed  on  or 
before  March  10, 1997,  and  reply 
comments  on  or  before  March  25, 1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Henry  E.  Crawford,  Esq., 
1150  Connecticut  Ave.,  NW.,  Suite  900, 
Washington,  DC  20036  (Counsel  for 
Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418—2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-2,  adopted  January  10, 1997,  and 
released  January  17, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 


Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractor,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  97-1678  Filed  1-23-97;  8:45  am) 

BILUNG  CODE  6712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  97-14,  RM-8916] 

Radio  Broadcasting  Services;  Idaho 
Falls,  ID 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  IF  Broadcasting  of 
Idaho  requesting  the  allotment  of 
Channel  296A  to  Idaho  Falls,  Idaho,  as 
that  community’s  fifth  local  FM  service. 
Coordinates  used  for  Channel  296A  at 
Idaho  Falls  are  43-27-21  and  112-04- 
03. 

DATES:  Comments  must  be  filed  on  or 
before  March  10, 1997,  and  reply 
comments  on  or  before  March  25, 1997. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner’s  counsel,  as  follows:  Henry 
E.  Crawford,  Esq.,  Law  Offices  of  Henry 
E.  Crawford,  1150  Connecticut  Avenue, 
NW.,  Suite  900,  Washington,  DC  20036. 


FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-14,  adopted  January  10, 1997,  and 
released  January  17, 1997.  The  frill  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC’s 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  97-1696  Filed  1-23-97;  8:45  am) 
BILUNG  COOE  6712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  97-7;  RM-8947] 

Radio  Broadcasting  Services; 
Chehalis,  WA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  C.C. 
Broadcasting  Company  proposing  the 
allotment  of  Channel  282A  at  Chehalis, 
Washington,  as  the  community’s  first 
local  commercial  FM  transmission 
service.  Channel  282A  can  be  allotted  to 
Chehalis  in  compliance  with  the 
Commission’s  minimum  distance 
separation  requirements  with  a  site 
restriction  of  1.4  kilometers  (0.9  miles) 
south  to  avoid  a  short-spacing  to  the 
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licensed  site  of  Station  KAFE(FM), 
Channel  282C,  Bellingham, Washington. 
The  coordinates  for  Channel  282A  at 
Chehalis  are  North  Latitude  46-38-57 
and  West  Longitude  122-57-58.  Since 
Chehalis  is  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian  border,  concurrence  of  the 
Canadian  government  has  been 
requested. 

DATES:  Comments  must  be  filed  on  or 
before  March  10, 1997,  and  reply 
comments  on  or  before  March  25, 1997. 

ADORESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Henry  E.  Crawford,  Esq., 

1150  Connecticut  Ave.,  NW.,  Suite  900, 
Washington,  DC  20036  (Counsel  for 
Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-7,  adopted  January  10, 1997,  and 
released  January  17, 1997.  The  full  text 
of  this  Commission  decision 'is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractor,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  97-1697  Filed  1-23-97;  8:45  am] 

BILLING  COOE  671 2-01 -F 


47  CFR  Part  73 

[MM  Docket  No.  97-10;  RM-8984] 

Radio  Broadcasting  Services;  Mount 
Horeb,  Wl 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  First 
Congregational  Services  proposing  the 
allotment  of  Channel  294A  to  Mount 
Horeb,  Wisconsin,  as  that  community’s 
first  local  broadcast  service.  There  is  a 
site  restriction  9.6  kilometers  (6  miles) 
west  of  the  community.  The  coordinates 
for  Channel  294A  are  42-59-22  and  89- 
51-12. 

DATES:  Comments  must  be  filed  on  or 
before  Mach  10, 1997,  and  reply 
comments  on  or  before  March  25, 1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner’s  counsel,  as  follows:  Henry 
E.  Crawford,  1150  Connecticut  Avenue, 
NW.,  Suite  900,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-10,  adopted  January  10, 1997,  and 
released  January  17, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission’s  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision  . 
may  also  be  purchased  from  the 
Commission’s  copy  contractors. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC.  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  Broadcasting. 


Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Buies 
Division,  Mass  Media  Bureau. 

[FR  Doc.  97-1698  Filed  1-23-97;  8:45  am] 
BILLING  COOE  6712-01-F 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1018-AC  50 

Endangered  and  Threatened  Wildlife 
and  Plants;  Withdrawal  of  Proposed 
Rule  to  List  Santa  Cruz  Rain  Beetle 
(Pleocoma  conjungens  conjungens)  as 
Endangered 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  withdraws  the 
proposal  fist  the  Santa  Cruz  rain  beetle 
[Pleocoma  conjungens  conjungens )  as 
an  endangered  species,  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  Additional  information 
provided  to  the  Service  since  the 
publication  of  the  proposed  rule 
indicates  the  Santa  Cruz  rain  beetle  is 
more  widespread  than  previously 
known,  and  the  species’  range  may 
extend  beyond  the  Zayante  sand  hills 
ecosystem  into  surrounding  coast 
redwood  forests.  The  Service  has 
considered  the  additional  information 
and  determined  that  listing  of  the  Santa 
Cruz  rain  beetle  is  not  warranted  at  this 
time.  However,  continued  urban 
development  and  sand  mining 
throughout  significant  portions  of  the 
species’  range,  if  not  accompanied  by 
appropriate  conservation  measures,  may 
necessitate  its  listing  in  the  foreseeable 
future. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Ventura  Field  Office,  2493 
Portola  Road,  Suite  B,  Ventura, 
California  93003. 

FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Benz,  Assistant  Field  Supervisor, 
Ventura  Field  Office,  (see  ADDRESSES 
section,  telephone  805/644-1766). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  May  10, 1994,  the  Service 
published  a  proposal  to  list  three 
species  of  insects  from  the  Santa  Cruz 
Mountains  in  California  as  endangered 
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species  (59  FR  24112).  The  Santa  Cruz 
rain  beetle  was  included  in  this 
proposal.  During  the  comment  period 
on  die  proposal,  additional  information 
was  received  regarding  the  Santa  Cruz 
rain  beetle  indicating  the  populations 
were  more  widespread  throughout  the 
Zayante  sand  hills  ecosystem  than 
previously  known,  and  that  specimens 
also  were  collected  in  adjacent  coast 
redwood  forest  (Hazeltine  1993;  J. 
Hoekstra,  U.S.  Fish  and  Wildlife 
Service,  pers.  obs.  1994).  Furthermore, 
the  Service  learned  of  currently 
undescribed  specimens  collected  from 
both  north  and  south  of  the  Zayante 
sand  hills  region  that  may  be  Pleocoma 
conjungens  conjungens  or,  at  least, 
closely  related  subspecies  (F.  Hovore, 
pers.  comm.  1994).  This  new 
information  and  evidence  from  a 
historic  specimen  collected  in  an  area 
dominated  by  coastal  redwood  forest, 
known  as  Waddell  Creek,  suggest  that 
the  range  of  the  beetle  may  extend 
beyond  the  Zayante  sand  hills 
ecosystem. 


The  Service  has  considered  the  new 
information  and  determined  listing  the 
Santa  Cruz  rain  beetle  is  not  warranted 
at  this  time.  Information  now  in  the 
possession  of  the  Service  indicates  the 
species  is  more  abundant  or  widespread 
than  previously  believed.  The  Service 
removes  this  species  from  candidate 
status.  If  further  research  establishes  the 
full  extent  of  the  beetle’s  range  and 
assesses  its  status  therein;  and  if  urban 
development,  sand  mining,  and  other 
activities  continue  to  alter  its  habitat 
throughout  all  or  significant  portion  of 
its  range;  or  if  other  factors  threaten  the 
continued  existence  of  this  species,  the 
Santa  Cruz  rain  beetle  may  be 
reevaluated  for  possible  inclusion  as  a 
candidate  species.  A  final  rule  listing 
the  other  two  insect  species  included  in 
the  proposal,  the  Mount  Hermon  June 
beetle  ( Polyphylla  barbata)  and  the 
Zayante  band-winged  grasshopper 
[Trimerotropis  infantilis),  is  published 
in  the  Federal  Register  concurrently 
with  this  notice  of  withdrawal  of  the 
Santa  Cruz  rain  beetle. 


References  Cited 

Hazeltine,  W.  1993.  Report  on  the  flights  and 
distribution  of  the  scarab  beetle 
Pleocoma  conjungens  in  the  Santa  Cruz 
County  California  area  during  1993. 
Unpublished  report,  Oroville,  California. 

Author 

The  primary  authors  of  this  notice  are 
Carl  Benz  and  Jonathan  Hoekstra, 
Ventura  Field  Office  (see  ADDRESSES 
section). 

Authority 

The  authority  for  this  action  is  section 
4(b)(6)(B)(ii)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C.  1531 
et  seq.). 

Dated:  January  6, 1997. 

John  G.  Rogers, 

Director,  Fish  and  Wildlife  Service. 

[FR  Doc.  97-1675  Filed  1-23-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Beaver  Creek  Ecosystem  Management 
Project;  Kootenai  National  Forest, 
Sanders  County,  Montana 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA-Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  the  Beaver  Creek 
Ecosystem  Management  Project  to 
disclose  the  effects  of  timber  harvest, 
prescribed  fire,  road  management  and 
construction,  noxious  weed  control, 
trailhead  restoration,  and  lookout 
facility  renovation  in  the  Big  Beaver  and 
Little  Beaver  Creek  drainages  located 
approximately  8  air  miles  from  Trout 
Creek,  Montana.  The  purpose  and  need 
for  this  project  was  documented  in  the 
Beaver  Creek  Physiographic  Area 
Landscape  Assessment.  The  purposes 
are  to  provide  for  long-term 
sustainability  of  forest  resources  (i.e. 
vegetation  resource,  protection  and 
enhancement  of  habitat  for  wildlife  and 
fish  species,  recreation  resources  etc.), 
while  contributing  to  natural  recovery 
processes  (which  reduce  impacts  to 
resources)  and  enhancing  recreational 
facilities  for  public  use.  The  DEIS  is 
expected  to  be  filed  with  the  EPA  and 
available  for  pubhc  review  by  March  31, 
1997. 

DATES:  Written  comments  and 
suggestions  should  be  received  on  or 
before  March  25, 1997. 

ADDRESSES:  Written  comments  and 
suggestions  concerning  the  scope  of  the 
analysis  should  be  sent  to  James  I. 
Mershon,  District  Ranger,  Cabinet 
Ranger  District,  2693  Hwy  200,  Trout 
Creek,  Montana,  59874. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Head,  Interdisciplinary  Team 
Leader,  Cabinet  Ranger  District.  Phone: 
(406)  882-4451. 


SUPPLEMENTARY  INFORMATION:  The 

decision  area  contains  approximately 
55,000  acres  within  the  Kootenai 
National  Forest  in  Sanders  County, 
Montana.  All  of  the  proposed  projects 
are  located  in  the  Big  Beaver  and  Little 
Beaver  Creek  drainages, which  are 
tributary  to  the  Clark  Fork  River,  near 
Trout  Creek,  Montana.  The  legal 
location  of  the  decision  area  is  as 
follows:  Sections  6-7, 17-19,  and  N  V2 
Section  20,  T22N.R30W;  Sections  1-30 
T22N.R31W;  Sections  1-5,  8-12, 13-17, 
20-24,  25-29,  34-35,  T22N,  R32W;; 
Section  31,  T23N.R30W;  Sections  25- 
30,  31-36,  T23N,  R31W;  Sections  25-26, 
32-36,  T23N.R31W,  Principal  Montana 
Meridian. 

The  Forest  Service  proposes  to 
harvest  approximately  19  million  board 
feet  of  timber  through  application  of  a 
variety  of  harvest  methods  on 
approximately  5400  acres  of  forest  land. 
An  estimated  12  miles  of  temporary 
road  and  120  miles  of  road 
reconstruction  would  be  needed  to 
access  timber  harvest  areas.  All 
temporary  roads  would  be  obliterated 
following  completion  of  sale  activities. 
The  proposal  also  includes  prescribed 
burning  on  approximately  3000  acres  to 
enhance  wildlife  habitat.  An  estimated 
38  miles  of  road  would  be  treated  by 
rehabilitation  of  stream  crossings, 
recontouring,  ripping  and  seeding  etc. 
The  type  of  treatment  would  be  based 
on  site  specific  conditions.  To  help 
provide  habitat  and  food  for  wildlife 
associated  with  the  alpine  and 
subalpine  ecosystem,  white  bark  pine 
seedlings  would  be  planted  in  high 
elevation  communities  on 
approximately  20  acres.  The  Forest 
Service  also  proposes  to  conduct 
channel  rehabilitation  on  approximately 
one  mile  of  stream.  The  methods  used 
to  restore  the  channel  sections  would 
include  placement  of  channel 
stabilizing  structures  such  as 
revetments,  rock  weirs,  and  sediment 
traps  as  needed.  In  addition,  to  help 
improve  fish  habitat  large  woody  debris 
will  be  recruited  on  approximately  5 
miles  of  stream.  Some  of  the  recruitment 
may  include  limited  timber  felling 
within  the  riparian  areas.  A  lookout 
structure  that  is  rented  out  to  the  public 
on  a  nightly  basis  is  scheduled  for 
renovation.  Renovations  may  include 
painting,  structural  support  and 
reroofing.  Three  trailheads,  and 
numerous  dispersed  camping  sites  are 


propose  for  rehabilitation.  This 
rehabilitation  would  be  based  on  site 
specific  conditions  and  include  such 
things  as  creating  barriers  (eg  rock)  for 
vehicle  restriction  where  necessary. 
Trailhead  work  would  include 
providing  suitable  parking  and  signing 
In  addition,  the  proposed  action 
includes  a  noxious  weed  control 
program  designed  to  slow  the  spread  of 
knapweed  ( Centauria  maculosa)  and 
stop  any  new  infestations  of  other 
noxious  plant  species. 

The  Kootenai  Forest  Plan  provides 
guidance  for  management  activities 
within  the  potentially  affected  area 
through  its  goals,  objectives,  standards 
and  guidelines,  and  management  area 
direction.  The  proposed  projects 
encompass  several  management  areas 
(MAs):  2,5,10,11,12,13,15,16,18  and  19. 
This  proposal  includes  openings  greater 
than  40  acres,  to  emulate  historic 
disturbance  patterns,  and  project 
specific  Forest  Plan  amendments  for:  (1) 
Open  road  density  in  MA  12  (big  game 
summer  range);  (2)  removal  of  snag 
habitat  in  MA  10  (big  game  winter 
range);  and  (3)  timber  harvest  in  MA  13 
(old  growth).  Project  specific 
amendments  are  allowed  when  it  is 
determined  during  project  design  that 
the  best  way  to  meet  the  goals  of  the 
Forest  Plan  conflicts  with  a  Forest  plan 
standard  (Forest  Plan  Volume  (11-20). 

The  Forest  Service  will  consider  a 
range  of  alternatives.  One  of  these  will 
be  the  “no  action”  alternative  in  which 
none  of  the  proposed  activities  will  be 
implemented.  Additional  alternatives 
will  examine  varying  levels  and 
locations  for  the  proposed  activities  to 
achieve  the  proposal’s  purposes,  as  well 
as  to  respond  to  the  issues  and  other 
resource  values. 

The  EIS  will  analyze  the  direct, 
indirect,  and  cumulative  environmental 
effects  of  the  alternatives.  Past,  present, 
and  projected  activities  on  both  private 
and  National  Forest  lands  will  be 
considered.  The  EIS  will  disclose  the 
analysis  of  site-specific  mitigation 
measures  and  their  effectiveness. 

Preliminary  Issues 

Tentatively,  several  preliminary 
issues  of  concern  have  been  identified. 
There  issues  are  briefly  described 
below:  *' 

•  Water  and  Fisheries  Resources — 
Rivers  and  streams  are  complex  and 
dynamic  natural  systems.  The  physical, 
chemical  and  biological  conditions  in 
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them  are  a  result  of  all  the  natural  and 
human-caused  events  within  the 
watershed.  There  are  three  main 
concerns  related  to  the  water  and 
fisheries  resources  and  the  effects  of  the 
proposed  action.  (1)  Amount  of  large 
woody  debris;  (2)  stream  flow  regime; 
and  (3)  sediment  sources. 

•  Big  Game  wildlife — open  road 
densities  are  currently  over  the 
recommended  amount  for  big  game 
habitat  effectiveness  and  security.  There 
is  concern  regarding  the  effect  of  the 
proposed  action  on  big  game  security 
and  habitat. 

Other  issues  commonly  associated  with 
such  activities  include:  effects  on  soils, 
air  quality,  sensitive  plants,  and  old 
growth.  This  list  may  be  verified, 
expanded,  or  modified  based  on  public 
scoping  for  this  proposal. 

Decisions  To  Be  Made 

The  Kootenai  Forest  Supervisor  will 
decide  the  following: 

•  Whether  or  not  to  harvest  timber 
and,  if  so,  identify  the  selection  of,  and 
site-specific  location  of,  appropriate 
timber  management  practices 
(silvicultural  prescription,  logging 
system,  fuels  treatment,  riparian  habitat 
conservation  areas  and  reforestation), 
road  construction/reconstruction 
necessary  to  provide  access  and  to 
achieve  other  resource  objectives,  and 
appropriate  mitigation  measures. 

•  Whether  water  and  fish 
rehabilitation  projects  (including  road 
obliteration)  and  other  project  area 
improvements  (including  work  on 
trailheads,  dispersed  campsites,  noxious 
weeds  etc)  should  be  implemented  and, 
if  so,  to  what  extent. 

•  Whether  or  not  wildlife 
enhancement  projects  (including  white 
bark  pine  planting  and  prescribed 
burning)  should  be  implemented  and,  if 
so,  to  what  extent. 

•  Whether  road  access  restrictions  or 
other  actions  are  necessary  to  meet  big 
game  wildlife  needs. 

•  Whether  project  specific  Forest  Plan 
amendments  are  necessary  to  meet  goals 
and  objectives  of  the  Forest  Plan. 

•  What,  if  any,  specific  project 
monitoring  requirements  would  be 
needed  to  assure  mitigation  measures 
are  implemented  and  effective. 

Public  Involvement  and  Scoping 

Public  participation  is  an  important 
part  of  the  analysis  process, 
commencing  with  the  initial  scoping 
process  (40  CFR  1501.7)  which  will 
begin  with  the  publication  of  this 
notice.  The  public  is  encouraged  to  take 
part  in  the  process  and  is  encouraged  to 
visit  with  Forest  Service  officials  at  any 
time  during  the  analysis  and  prior  to  the 


decision.  The  Forest  Service  will  be 
seeking  information,  comments,  and 
assistance  from  Federal,  State,  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in, 
or  affected  by,  the  proposed  action.  This 
input  will  be  used  in  preparation  of  the 
draft  and  final  EIS.  The  scoping  process 
will  include: 

•  Identifying  potential  issues. 

•  Identifying  major  issues  to  be 
analyzed  in  depth. 

•  Identify  alternatives  to  the  proposed 
action. 

•  Explore  additional  alternatives 
which  will  be  derived  from  issues 
recognized  during  scoping  activities. 

•  Identify  potential  environmental 
effects  of  this  project  and  alternatives 
(i.e.  direct,  indirect,  and  cumulative 
effects  and  connected  actions). 

Estimated  Dates  for  Filing 

While  public  participation  in  this 
analysis  is  welcome  at  any  time, 
comments  received  within  60  days  of 
the  publication  of  this  notice  will  be 
especially  useful  in  the  preparation  of 
the  Draft  EIS.  The  Draft  EIS  is  expected 
to  be  filed  with  the  Environmental 
Protection  Agency  (EPA)  and  to  be 
available  for  public  review  by  March  31, 
1997.  At  that  time  EPA  will  publish  a 
Notice  of  Availability  of  the  draft  EIS  in 
the  Federal  Register.  The  comment 
period  on  the  draft  EIS  will  be  45  days 
from  the  date  the  EPA  publishes  the 
Notice  of  Availability  in  the  Federal 
Register.  It  is  very  important  that  those 
interested  in  the  management  of  this 
area  participate  at  that  time. 

The  final  EIS  is  scheduled  to  be 
completed  by  June  15, 1997.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal. 

Reviewer’s  Obligations 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  may  be  waived  or 


dismissed  by  the  courts.  City  of  Angoon 
v.  Hodel,  803  F.2d  1016, 1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334, 1338  (E.D. 

Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  and 
respond  to  them  in  the  final  EIS. 

To  be  most  helpful,  comments  on  the 
draft  EIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merit  of  the 
alternatives  discussed.  Reviewers  may 
wish  to  refer  to  the  Council  on 
Environmental  Quality  regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

Responsible  Official 

Robert  L.  Schrenk,  Forest  Supervisor, 
Kootenai  National  Forest,  506  US 
Highway  2  West,  Libby,  MT  59923  is  the 
Responsible  Official.  As  the  Responsible 
Official  I  will  decide  if  the  proposed 
project  will  be  implemented.  I  will 
document  the  decision  and  reasons  for 
the  decision  in  the  Record  of  Decision. 

I  have  delegated  the  responsibility  to 
prepare  the  EIS  to  James  I.  Mershon, 
District  Ranger,  Cabinet  Ranger  District. 

Dated:  January  16, 1977. 

Lawrence  R.  Cron, 

Acting  Forest  Supervisor,  Kootenai  National 
Forest. 

1FR  Doc.  97-1728  Filed  1-23-97;  8:45  am) 

BILUNG  CODE  3410-1 1-M 


Intergovernmental  Advisory 
Committee  Subcommittee  Meeting 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Intergovernmental 
Advisory  Committee  will  meet  on 
February  6, 1997,  at  the  Red  Lion  Hotel, 
Columbia  River,  1401  N.  Hayden  Island 
Drive,  Portland,  Oregon  97217.  The 
meeting  will  begin  at  9:00  a.m.  and 
continue  until  4:00  p.m.  Agenda  items 
to  be  discussed  include,  but  are  not 
limited  to:  future  LAC  meeting  topics 
and  locations;  relationship  with 
Provincial  Advisory  Committees;  review 
of  Adaptive  Management  Area  plans;  FY 
1996  implementation  monitoring 
results;  and  the  status  of  the  Riparian 
reserve  module. 

The  LAC  meeting  will  be  open  to  the 
public  and  is  fully  accessible  for  people 
with  disabilities.  Interpreters  are 
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available  upon  request  in  advance. 
Written  comments  may  be  submitted  for 
the  record  at  the  meeting.  Time  will  also 
be  scheduled  for  oral  public  comments. 
Interested  persons  are  encouraged  to 
attend. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  this  meeting  may 
be  directed  to  Don  Knowles,  Executive 
Director,  Regional  Ecosystem  Office,  333 
SW  1st  Avenue,  P.O.  Box  3623, 

Portland,  OR  97208  (Phone:  503-326- 
6265). 

Dated:  January  16, 1997. 

Donald  R.  Knowles, 

Designated  Federal  Official. 

[FR  Doc.  97-1724  Filed  1-23-97;  8:45  am] 

BILLING  CODE  3410-11-M 

COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to  and 
deletions  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposal(s)  to  add  to  the  Procurement 
List  commodities  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  commodities  and  a  service 
previously  furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  February  24, 1997. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  service 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 


a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
service  have  been  proposed  for  addition 
‘to  Procurement  List  for  production  by 
the  nonprofit  agencies  listed: 

Commodities 

Office  and  Miscellaneous  Supplies 
(Requirements  for  Fort  Stewart,  Georgia) 
MM:  Lions  Club  Industries,  Inc., 

Durham,  North  Carolina 

Service 

Janitorial/Custodial 
Base  wide 

Keesler  Air  Force  Base,  Mississippi 
MM:  Goodwill  Industries  of  Soutn 

Mississippi,  Inc.,  Gulfport, 

Mississippi 

Deletions 

I  Certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  future 
contractors  for  the  commodities  and 
service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 


the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  commodities  and 
service  proposed  for  deletion  from  the 
Procurement  List. 

The  following  commodities  and 
service  have  been  proposed  for  deletion 
from  the  Procurement  List: 

Harness,  Carrying 
1660-00-571-2239 
Bag,  Soiled  Clothes 

8465-00-122-0362 

8465-00-122-0363 

8465-00-122-0364 

Service 

Janitorial/Custodial 
Federal  Center 
Moses  Lake,  Washington 
Beverly  L.  Milkman, 

Executive  Director. 

]FR  Doc.  97-1793  Filed  1-23-97;  8:45  am] 

BILUNG  CODE  8353-01 -P 

Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

EFFECTIVE  DATE:  February  24, 1997. 
ADDRESSES  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  August 
30, 1996,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (61  F.R. 
45935)  of  proposed  additions  to  the 
Procurement  List.  Comments  were 
received  from  the  current  contractor  for 
the  coat.  The  contractor  noted  that  its 
Government  sales  of  the  coat  had  been 
reduced  by  the  entry  of  Federal  Prison 
Industries  (FPI)  into  the  market,  which 
caused  layoffs  and  lower  levels  of  plant 
operation.  The  contractor  indicated  that 
its  sales  of  the  coat  make  up  over  half 
its  sales,  and  claimed  that  any  further 
reduction  in  Government  orders  will 
cause  a  plant  closure  and  jeopardize  the 
company’s  ability  to  meet  future 
Government  surge  requirements. 

The  Committee  is  only  proposing  to 
add  a  limited  portion  of  the 
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Government’s  requirements  for  the  coat 
to  the  Procurement  List.  This  portion  is 
less  than  a  tenth  of  the  value  of  the 
contractor’s  estimate  of  its  sales  of  this 
coat,  and  an  even  smaller  percentage  of 
the  contractor’s  total  sales. 

Consequently,  the  Committee  does  not 
believe  that  this  addition  to  the 
Procurement  List  will  have  a  severe 
adverse  impact  on  the  contractor.  With 
respect  to  FPI’s  re-entry  into  the  market, 
the  Committee  noted  that  the  layoffs 
and  lower  levels  of  plant  operation  cited 
by  the  current  contractor  appeared  to 
have  occurred  prior  to  FPI’s 
involvement.  At  most,  FPI’s 
participation  will  prevent  the  current 
contractor  horn  regaining  some  of  the 
coat  sales  it  had  prior  to  the  advent  of 
reduced  requirements  several  years  ago. 
The  Committee  also  noted  that,  within 
the  past  year,  the  current  contractor  has 
taken  steps  to  diversify  its  product  line, 
which  enhances  its  long-term  economic 
prospects. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  impact  of  the 
addition  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46—48c  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46 — 48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  are  hereby  added  to  the 
Procurement  List: 

Coat,  Combat,  Woodland  Camouflage 

8415-01-390-8537 

8415-01-390-8538 

8415-01-390-8539 

8415-01-390-8540 

8415-01-390-8541 


8415-01-390-8542 
8415-01-390-8543 
8415-01-390-8544 
8415-01-390-8545 
8415-01-390-8546 
8415-01-390-8547 
8415-01-390-8548 
8415-01-390-8549 
8415-01-390-8551 
8415-01-390-8552 
8415-01-390-8553 
8415-01-390-8555 
8415-01-390-8557 
8415-01-390-9641 
8415-01-390-9646 
8415—01*390—9648 
8415-01-390-8550 
(100,000  units  annually) 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman 
Executive  Director 

(FR  Doc.  97-1794  Filed  1-23-97;  8:45  am] 
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Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  February  24, 1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
October  11,  November  22  and  December 
2, 1996,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (61  F.R. 
53349,  59401  and  63820)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46— 48c  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 


substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  • 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Office  and  Miscellaneous  Supplies 
(Requirements  for  Davis-Monthan  Air 
Force  Base,  Arizona) 

Office  and  Miscellaneous  Supplies 
(Requirements  for  Shaw  Air  Force  Base, 
South  Carolina) 

Services 

Grounds  Maintenance 
U.S.  Army  Reserve  Center 
Greenwood,  South  Carolina 
Storage  and  Distribution  of  Uniform 
Accessories 

(Vendor  Park  Accessories) 

Defense  Personnel  Support  Center 
Philadelphia,  Pennsylvania 
This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman, 

Executive  Director. 

1FR  Doc.  97-1795  Filed  1-23-97;  8:45  am) 

BILLING  CODE  6353-01-f> 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  2-87] 

Foreign-Trade  Zone  100;  Dayton,  Ohio; 
Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Greater  Dayton 
Foreign  Trade  Zone,  Inc.,  grantee  of  FTZ 
100,  requesting  authority  to  expand  its 
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zone  in  the  Dayton,  Ohio  area,  within 
the  Dayton  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  January  3, 1997. 

FTZ  100  was  approved  on  May  1, 

1984  (Board  Order  249,  49  FR  19688,  5/ 
9/84)  and  expanded  on  July  7, 1988 
(Board  Order  388,  53  FR  27184,  7/19/ 

88).  The  zone  project  currently  consists 
of  the  following  sites:  Site  1  (3  parcels, 
453  acres) — within  the  Dayton 
International  Airport  complex  (5,000 
acres);  Site  2  (39  acres) — warehouse 
facility,  2300  block  of  McCall  Avenue, 
Dayton;  and  a  temporary  site  (expires 
12/31/98,  3  acres)— 108  McDonough 
Street,  Dayton. 

This  application  is  requesting 
authority  to  expand  Site  1  and  to  add 
four  new  sites  to  the  zone  project 
(proposed  Sites  3  through  6)  in  the 
Dayton  area:  proposed  Site  1 
expansion — (775  acres)  within  the 
Dayton  International  Airport  complex 
(expanding  Site  1  to  1,228  acres,  on  4 
parcels);  proposed  Site  3  (6  acres) — 
Lewis  and  Michael  Woodman 
warehouse  facility,  1827  Woodman 
Drive,  Dayton;  proposed  Site  4  (5 
acres) — Shoup  Mill  Farms  industrial 
park,  4966  Riverton  Drive,  Dayton; 
proposed  Site  5  (117  acres)— South  Tech 
Business  Park,  Interstate  75  and 
Miamisburg-Springboro  Road, 
Montgomery  County,  south  of  Dayton; 
and  proposed  Site  6  (3  acres) — Gosiger 
warehouse  facility,  108  McDonough 
Street,  Dayton.  No  specific 
manufacturing  requests  are  being  made 
at  this  time.  Such  requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board’s 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board’s 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  March  25, 1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  April  9, 1997). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  Port  Director,  U.S.  Customs 

Service,  3575  Concord  Drive, 

Vandalia,  Ohio  45377 


Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce 
14th  &  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230. 

Dated:  January  15, 1997. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

1FR  Doc.  97-1759  Filed  1-23-97;  8:45  am) 

BILLING  CODE  3510-OS-P 


International  Trade  Administration 

[A-588-802] 

3.5”  Microdisks  and  Coated  Media 
Thereof  From  Japan;  Termination  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  termination  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  May  24. 1996  (61  FR 
26158),  in  response  to  a  request  from 
Fuji  Photo  Film  Co.,  Ltd.,  Tokyo,  Japan, 
and  Fuji  Photo  Film  U.S. A.,  Inc., 
collectively  referred  to  as  Fuji,  and  the 
respondents  in  the  above-mentioned 
case,  the  Department  of  Commerce  (the 
Department)  initiated  an  administrative 
review  of  the  antidumping  duty  order 
on  3.5”  microdisks  and  coated  media 
thereof  horn  Japan.  In  accordance  with 
19  CFR  353.22(a)(5)  of  our  regulations, 
the  Department -is  now  terminating  this 
review  because  Fuji  has  withdrawn  its 
request  for  review. 

EFFECTIVE  DATE:  January  24, 1997.  . 

FOR  FURTHER  INFORMATION  CONTACT: 

Dana  Mermelstein  or  Russell  Morris, 
Office  of  CVD/AD  Enforcement  VI, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  April  29, 1996,  the  Department 
received  a  request  for  an  administrative 
review  of  this  antidumping  duty  order 
from  Fuji  for  the  period  April  1, 1995, 
through  March  31, 1996.  No  other 
interested  party  requested  a  review  of 
the  antidumping  duty  order.  On  May  24, 
1996,  the  Department  published  in  the 
Federal  Register  (61  FR  26158)  a  notice 
of  “Initiation  of  Antidumping  Duty 
Administrative  Review”  initiating  the 
administrative  review  of  Fuji  for  that 
period.  On  January  9, 1997,  Fuji 
withdrew  its  request  for  review. 


Section  353.22(a)(5)  of  the 
Department’s  regulations  stipulates  that 
the  Secretary  may  permit  a  party  that 
requests  a  review  to  withdraw  the 
request  not  later  than  90-days  after  the 
date  of  publication  of  notice  of  initiation 
of  the  requested  review.  This  regulation 
also  provides  that  the  Secretary  may 
extend  the  time  limit  for  withdrawal  of 
a  request  if  it  is  reasonable  to  do  so. 
Because  no  significant  work  has  been 
completed  on  this  review,  the 
aforementioned  request  for  withdrawal 
does  not  unduly  burden  the 
Department.  Therefore,  under  the 
circumstances  presented  in  this  review, 
we  are  waiving  the  90-day  requirement 
in  §  353.22(a)(5).  Accordingly,  we  are 
terminating  this  review. 

This  notice  is  published  in 
accordance  with  19  CFR  353.22(a)(5). 

Dated:  January  17, 1997. 

Jeffery  P.  Bialos, 

Principal  Deputy  Assistant  Secretary,  for 
Import  Administration. 

(FR  Doc.  97-1757  Filed  1-23-97;  8:45  ami 

BILUNG  COOE  3510-OS-P 


[A-791-802] 

Furfuryl  Alcohol  From  the  Republic  of 
South  Africa:  Extension  of  Time  Limit 
of  Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  in  the 
administrative  review  of  th6 
antidumping  duty  order  on  furfuryl 
alcohol  from  the  Republic  of  South 
Africa  (RSA),  covering  the  period 
December  16, 1994,  through  May  31, 
1996,  since  it  is  not  practicable  to 
complete  the  review  within  the  time 
limits  mandated  by  the  Tariff  Act  of 
1930  (the  Act),  as  amended,  19  U.S.C. 
1675(a)(3)(A). 

EFFECTIVE  DATE:  January  24, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Oudkirk  or  William  Crow,  Office 
of  AD/CVD  Enforcement  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone  (202)  482-2336  or  482-0116, 
respectively. 

APPLICABLE  STATUTE  AND  REGULATIONS: 

Unless  otherwise  indicated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
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to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department’s  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  8, 1996,  the  Department 
initiated  an  administrative  review  of  the 
antidumping  duty  order  on  furfuryl 
alcohol  from  the  RSA,  covering  the 
period  December  16, 1994,  through  May 
31, 1996  (61  FR  41374).  In  our  notice  of 
initiation,  we  stated  that  we  intended  to 
issue  the  final  results  of  this  review  no 
later  than  June  30, 1997. 

Postponement  of  Preliminary  Results  of 
Review 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  make  a 
preliminary  determination  within  245 
days  after  the  last  day  of  the  anniversary 
month  of  an  order  for  which  a  review 
is  requested.  However,  if  it  is  not 
practicable  to  issue  the  preliminary 
results  in  245  days,  section  751(a)(3)(A) 
allows  the  Department  to  extend  this 
time  period  to  365  days. 

We  determine  that  it  is  not  practicable 
to  issue  the  preliminary  results  within 


245  days  because  there  are  complex 
legal  and  methodological  issues  to 
address,  such  as  duty  reimbursement 
and  fictitious  market  allegations,  in  this 
first  review  of  this  antidumping  duty 
order  under  the  new  law. 

Accordingly,  the  deadline  for  issuing 
the  preliminary  results  of  this  review  is 
now  no  later  than  June  30, 1997.  The 
deadline  for  issuing  the  final  results  of 
this  review  will  be  120  days  from  the 
publication  of  the  preliminary  results. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  January  14, 1997. 

Barbara  R.  Stafford, 

Deputy  Assistant  Secretary,  Import 
Administration 

(FR  Doc.  97-1761  Filed  1-23-97;  8:45  am) 

Billing  code  3sio-ds-p 


[A-201-802] 

Notice  of  Extension  of  Time  Limit  for 
Antidumping  Duty  Administrative 
Review  of  Gray  Portland  Cement  From 
Mexico 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  and  final 
results  of  the  administrative  review  for 


the  antidumping  order  on  Gray  Portland 
Cement  from  Mexico,  pursuant  to  the 
Tariff  Act  of  1930,  as  amended  by  the 
Uruguay  Round  Agreements  Act 
(hereinafter,  “the  Act”). 

EFFECTIVE  DATE:  January  24, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kristen  Smith,  Kristen  Stevens,  Steven 
Presing,  or  Nithya  Nagarajan,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230, 
telephone  (202)  482-3793. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Act,  the  Department  may  extend  the 
deadline  for  completion  of  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit  of 
365  days.  In  the  instant  case,  the 
Department  has  determined  that  it  is  not 
practicable  to  complete  the  review 
within  the  statutory  time  limit. 

Since  it  is  not  practicable  to  complete 
this  review  within  the  time  limits 
mandated  by  the  Act  (245  days  from  the 
last  day  of  the  anniversary  month  for 
preliminary  results,  120  additional  days 
for  final  results),  in  accordance  with 
section  751(a)(3)(A)  of  the  Trade  and 
Tariff  Act  of  1930,  as  amended,  the 
Department  is  extending  the  time  limit 
as  follows: 


Product 

Country 

Review 

period 

Initiation 

date 

Prelim  due 
date 

Final  due 
date* 

Gray  Portland  Cement  (A-201-802)  . 

Mexico . . . 

08/1/95- 

07/31/96 

9/17/96 

8/11/97 

12/09/97 

‘The  Department  shali  issue  the  final  determination  120  days  after  the  publication  of  the  preliminary  determination.  This  final  due  date  is  esti¬ 
mated  based  on  publication  of  the  preliminary  notice  five  business  days  after  signature. 


Dated:  January  17, 1997. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  For  Enforcement 
III. 

(FR  Doc.  97-1758  Filed  1-23-97;  8:45  am) 

BILLING  CODE  3510-OS-P 


(A-475-031] 

Large  Power  Transformers  From  Italy; 
Final  Results  of  Antidumping  Finding 
Administrative  Review  and  Revocation 
of  Antidumping  Finding  in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  finding  administrative 
review  and  revocation  of  antidumping 
finding  in  part. 

SUMMARY:  On  August  6, 1996,  the 
Department  of  Commerce  (the 


Department)  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  finding  on  large  power 
transformers  (LPTs)  from  Italy  (61  FR 
40815).  This  review  covers  exports  of 
subject  merchandise  by  Tamini 
Costruzioni  Elettromeccaniche  S.r.l. 
(Tamini)  to  the  United  States  during  the 
period  from  June  1, 1994,  through  May 
31, 1995. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments  from  interested  parties.  We 
have  determined  a  weighted-average 
margin  of  zero  percent  for  Tamini, 
which  remains  unchanged  from  the 
preliminary  results.  We  have  also 
determined  that  Tamini  has  met  the 
requirements  for  revocation. 

EFFECTIVE  DATE:  January  24, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  Chu  or  Kris  Campbell,  Office  of 


AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC.  20230; 
telephone  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department’s  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 
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Background 

On  June  6, 1995,  the  Department 
published  a  notice  of  “Opportunity  to 
Request  Administrative  Review”  (60  FR 
29821)  of  the  antidumping  finding  on 
LPTs  from  Italy  (37  FR  11772,  June  14, 
1972.)  Petitioner,  ABB  Power  T&D  Co., 
Inc.  (ABB),  and  Tamini  both  requested 
an  administrative  review  on  June  30, 
1995.  Tamini  also  requested,  pursuant 
to  19  CFR  353.25(b),  revocation  of  the 
order  with  respect  to  its  sales  of  the 
subject  merchandise  and  submitted  the 
certification  required  by  19  CFR 
353.25(b)(1).  Tamini  was  not  required  to 
provide  the  certification  required  by  19 
CFR  353.25(b)(2)  (a  statement  in  writing 
agreeing  to  its  immediate  reinstatement 
in  the  order  if  the  Department 
concludes,  subsequent  to  revocation, 
that  the  respondent  sold  merchandise  at 
less  than  normal  value)  because  the 
Department  has  not  previously 
determined  that  Tamini  sold  subject 
merchandise  in  the  United  States  at  less 
than  normal  value.  We  published  a 
notice  of  initiation  of  the  review  on 
August  16, 1995  (60  FR  42500),  covering 
the  period  June  1, 1994  through  May  31, 
1995.  Based  on  the  preliminary  results 
in  this  review  and  the  two  preceding 
reviews  ( see  Large  Power  Transformers 
from  Italy;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  59  FR 
48851  (September  23, 1994),  and  Large 
Power  Transformers  from  Italy;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  37443 
(July  18, 1996),  we  preliminarily 
determined  that  Tamini  has 
demonstrated  three  consecutive  years  of 
sales  at  not  less  than  normal  value  and, 
therefore,  qualifies  for  revocation.  We 
published,  on  August  6, 1996,  the 
preliminary  results  of  administrative 
review  of  the  antidumping  finding  on 
LPTs  from  Italy  and  the  intent  to  revoke 
the  finding  in  part  (61  FR  40815).  The 
Department  is  conducting  this  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  large  power  transformers 
(LPTs);  that  is,  all  types  of  transformers 
rated  10,000  kVA  (Kilovolt-amperes)  or 
above,  by  whatever  name  designated, 
used  in  the  generation,  transmission, 
distribution  and  utilization  of  electric 
power.  The  term  “transformers” 
includes,  but  is  not  limited  to,  shunt 
reactors,  autotransformers,  rectifier 
transformers,  and  power  rectifier 
transformers.  Not  included  are 
combination  units,  commonly  known  as 
rectiformers,  if  the  entire  integrated 
assembly  is  imported  in  the  same 
shipment  and  entered  on  the  same  entry 


and  the  assembly  has  been  ordered  and 
invoiced  as  a  unit,  without  a  separate 
price  for  the  transformer  portion  of  the 
assembly.  This  merchandise  is  currently 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
8504.22.00,  8504.23.00,  8504.34.33, 
8504.40.00,  and  8504.50.00.  The  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes. 

The  written  description  remains 
dispositive. 

The  review  covers  shipments  of 
transformers  by  Tamini  during  the 
period  June  1, 1994,  through  May  31, 
1995. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  our  preliminary  results  and 
preliminary  notice  of  intent  to  revoke 
the  finding  in  part.  We  did  not  receive 
any  comments  from  interested  parties, 
and  we  did  not  make  any  adjustments 
to  our  calculations  for  these  final 
results.  Accordingly,  the  weighted- 
average  margin  for  these  final  results 
remains  zero  percent. 

Final  Results  of  Review 

We  determine  that,  for  the  period  June 
1, 1994,  through  May  31, 1995,  Tamini 
had  a  weighted-average  antidumping 
duty  margin  of  zero  percent.  We  further 
determine  that  Tamini  has 
demonstrated  three  consecutive  review 
periods  of  sales  at  not  less  than  normal 
value.  Our  record  presents  no  evidence 
that  Tamini  has  sold  the  subject 
merchandise  at  less  than  normal  value 
in  the  past,  and  we  received  no 
comments  from  any  interested  parties 
contesting  the  revocation.  On  the  basis 
of  no  sales  at  less  than  normal  value  for 
three  consecutive  years  and  the  lack  of 
any  indication  that  such  sales  are  likely 
in  the  future,  we  have  concluded  that  it 
is  not  likely  that  Tamini  will  in  the 
future  sell  the  subject  merchandise  at 
less  than  normal  value.  Accordingly,  we 
are  revoking  the  order  on  large  power 
transformers  from  Italy  with  respect  to 
Tamini  in  accordance  with  section 
751(d)  of  the  Act  and  19  CFR  353.25(a). 

This  revocation  applies  to  all  entries 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  June  1, 1995. 
The  Department  will  order  the 
suspension  of  liquidation  ended  for  all 
such  entries  and  will  instruct  the 
Customs  Service  to  release  any  cash 
deposit  or  bonds.  The  Department  will 
further  instruct  Customs  to  refund  with 
interest  any  cash  deposits  on  post-June 
1, 1994  entries. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 


file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 

Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary’s 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Failure  to 
comply  is  a  violation  of  the  APO. 

This  administrative  review, 
revocation,  and  notice  are  in  accordance 
with  sections  751(a)(1)  of  the  Act  (19 
U.S.C.  1675(a)(1))  and  19  C.F.R. 
353.22(c)(5)  and  353.25(a). 

Dated:  January  14, 1997. 

Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-1756  Filed  1-23-97;  8:45  am) 

BILUNG  CODE  3510-OS-P 


[A-680-601) 

Certain  Stainless  Steel  Cooking  Ware 
From  the  Republic  of  Korea:  Final 
Results  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review,  and  Revocation  in  Part  of 
Antidumping  Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Final  Results  of 
Changed  Circumstances  Antidumping 
Duty  Administrative  Review,  and 
Revocation  in  Part  of  Antidumping  Duty 
Order. 

SUMMARY:  On  December  20, 1996,  the 
Department  published  a  notice  of 
initiation  of  a  changed  circumstances 
antidumping  duty  administrative  review 
and  preliminary  results  of  review  with 
intent  to  revoke,  in  part,  the 
antidumping  duty  order  on  certain 
stainless  steel  cooking  ware  from  the 
Republic  of  Korea.  We  are  now  revoking 
this  order  in  part,  with  regard  to 
stainless  steel  camping  cooking  ware,  as 
described  in  the  Scope  of  Review,  based 
on  the  fact  that  domestic  parties  have 
expressed  no  interest  in  the  importation 
or  sale  of  this  stainless  steel  camping 
cooking  ware  imported  from  the 
Republic  of  Korea. 

EFFECTIVE  DATE:  January  24, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  ' 
Amy  S.  Wei  or  Zev  Primor,  Office  of 
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AD/CVD  Enforcement,  Office  4,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-4737. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department’s  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Background 

On  December  9, 1996,  Peregrine 
Outfitters,  Inc.,  (Peregrine)  requested 
that  the  Department  conduct  a  changed 
circumstances  administrative  review  to 
determine  whether  to  partially  revoke 
the  order  with  regard  to  imports  of 
stainless  steel  camping  cooking  ware 
from  the  Republic  of  Korea.  The  order 
with  regard  to  imports  of  other  types  of 
stainless  steel  cooking  ware  is  not 
affected  by  this  request.  In  addition,  on 
December  9, 1996,  Revere  Ware  Corp. 
(petitioner)  informed  the  Department  in 
writing  that  it  did  not  object  to  the 
changed  circumstances  review  and  had 
no  interest  in  the  importation  or  sale  of 
stainless  steel  camping  cooking  ware 
produced  in  the  Republic  of  Korea,  as 
described  by  Peregrine. 

We  preliminarily  determined  that 
petitioner’s  affirmative  statement  of  no 
interest  constituted  changed 
circumstances  sufficient  to  warrant  a 
partial  revocation  of  this  order. 
Consequently,  on  December  20, 1996, 
the  Department  published  a  notice  of 
initiation  and  preliminary  results  of 
changed  circumstances  antidumping 
duty  administrative  review  and  intent  to 
revoke  this  order  in  part  (61  FR  67320). 
We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  of  this  changed 
circumstances  review.  We  received  no 
comments. 

Scope  of  Review 

The  merchandise  covered  by  this 
changed  circumstances  review  is 
stainless  steel  camping  cooking  ware 
from  the  Republic  of  Korea.  This 
changed  circumstances  administrative 
review  covers  all  manufacturers/ 
exporters  of  stainless  steel  cooking  ware 
meeting  the  following  specifications  of 


stainless  steel  camping  cooking  ware: 

(1)  made  of  single-ply  stainless  steel 
having  a  thickness  no  greater  than  6.0 
millimeters;  and  (2)  consists  of  1.0, 1.5, 
and  2.0  quart  saucepans  without 
handles  and  2.5,  4.0,  and  5.0  quart 
saucepans  with  folding  bail  handles  and 
with  lids  that  also  serve  as  fry  pans. 
These  camping  cooking  ware  items  can 
be  nested  inside  each  other  in  order  to 
save  space  when  packing  for  camping  or 
backpacking.  The  order  with  regard  to 
imports  of  other  stainless  steel  cooking 
ware  is  not  affected  by  this  request. 

Final  Results  of  Review;  Partial 
Revocation  of  Antidumping  Duty  Order 

The  affirmative  statement  of  no 
interest  by  petitioners  in  stainless  steel 
camping  cooking  ware  from  the 
Republic  of  Korea  constitutes  changed 
circumstances  sufficient  to  warrant 
partial  revocation  of  this  order. 
Therefore,  the  Department  is  partially 
revoking  the  order  on  certain  stainless 
steel  cooking  ware  from  the  Republic  of 
Korea  with  regard  to  cooking  ware 
which  meets  die  specifications  of 
stainless  steel  camping  cooking  ware 
from  the  Republic  of  Korea,  in 
accordance  with  sections  751(b)  and  (d) 
and  782(h)  of  the  Act  and  19  CFR 
353.25(d)(1). 

The  Department  will  instruct  the  U.S. 
Customs  Service  (Customs)  to  proceed 
with  liquidation,  without  regard  to 
antidumping  duties,  of  all  unliquidated 
entries  of  stainless  steel  camping 
cooking  ware  from  the  Republic  of 
Korea  that  are  not  subject  to  final  results 
of  administrative  review.  The 
Department  will  further  instruct 
Customs  to  refund  with  interest  any 
estimated  duties  collected  with  respect 
to  unliquidated  entries  of  stainless  steel 
camping  cooking  ware  from  the 
Republic  of  Korea  that  are  not  subject  to 
final  results  of  administrative  review. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protection  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  retum/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  sanctionable 
violation. 

This  changed  circumstances 
administrative  review,  partial 
revocation  of  the  antidumping  duty 
order  and  notice  are  in  accordance  with 
sections  751  (b)  and  (d)  and  782(h)  of 
the  Act  and  §§  353.22(f)  and  353.25(d) 
of  the  Department’s  regulations. 


Dated:  January  14, 1997. 

Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-1760  Filed  1-23-97;  8:45  am) 
BILLING  CODE  3510-DS-T 


Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  application  to  amend 
certificate. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs  (“OETCA”), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  to  amend  an  Export 
Trade  Certificate  of  Review.  This  notice 
summarizes  the  proposed  amendment 
and  requests  comments  relevant  to 
whether  the  amended  Certificate  should 
be  issued. 

FOR  FURTHER  INFORMATION  CONTACT:  W. 

Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  (202)  482-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  An  original  and  five  (5) 
copies  should  be  submitted  no  later 
than  20  days  after  the  date  of  this  notice 
to:  Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  Room  1800H,  Washington, 
D.C.  20230.  Information  submitted  by 
any  person  is  exempt  from  disclosure 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552).  Comments  should  refer 
to  this  application  as  “Export  Trade 
Certificate  of  Review,  application 
number  95-A0005.” 

The  Connell  Company  (“TCC”) 
original  Certificate  was  issued  on 
November  13, 1995  (60  FR  61682, 
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December  1, 1995).  A  summary  of  the 
application  for  an  amendment  follows. 

Summary  of  the  Application 

Applicant:  The  Connell  Company 
(“TCC”).  45  Cardinal  Drive,  Westfield, 
New  Jersey  07090-1099. 

Contact:  Grover  Connell,  President. 
Telephone:  (908)  233-0700. 
Application  No.:  95-A0005. 

Date  Deemed  Submitted:  January  15, 
1997. 

Proposed  Amendment:  TCC  seeks  to 
amend  its  Certificate  to  expand  the 
covered  Products  to  include  all 
“Japonica  rice.”  The  Product  Category 
would  be  in  its  entirety  “Japonica  rice 
(including  rough/paddy,  brown,  and 
milled  Japonica  rice).” 

Dated:  January  17, 1997. 

W.  Dawn  Busby, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  97-1672  Filed  1-23-97;  8:45  am) 

BILLING  CODE  3510-OR-F 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  97-C0004] 

NuTone,  Inc.,  a  Corporation; 

Provisional  Acceptance  of  a 
Settlement  Agreement  and  Order 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Provisional  Acceptance  of  a 
Settlement  Agreement  under  the 
Consumer  Product  Safety  Act. 

SUMMARY:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  1118.20(e).  Published 
below  is  a  provisionally-accepted 
Settlement  Agreement  with  NuTone, 
Inc.,  a  corporation. 

DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  February 
10, 1997. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  97-C0004,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  G.  Yelenik,  Trial  Attorney, 
Office  of  Compliance  and  Enforcement, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0626. 


SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 
below. 

Dated:  January  21, 1997. 

Sadye  E.  Dunn, 

Secretary. 

Settlement  Agreement  and  Order 

1.  This  Settlement  Agreement  and 
Order,  entered  into  between  NuTone, 
Inc.,  a  corporation  (hereinafter, 
“NuTone”),  and  the  staff  of  the 
Consumer  Product  Safety  Commission 
(hereinafter,  “staff’),  pursuant  to  the 
procedures  set  forth  in  16  CFR  1118.20, 
is  a  compromise  resolution  of  the  matter 
described  herein,  without  a  hearing  or 
determination  of  issues  of  law  and  fact. 

I.  The  Parties 

2.  The  “Staff  is  the  staff  of  the 
Consumer  Product  Safety  Commission 
(hereinafter,  “Commission”),  an 
independent  federal  regulatory  agency 
of  the  United  States  Government, 
established  by  Congress  pursuant  to 
section  4  of  the  Consumer  Product 
Safety  Act  (hereinafter,  “CPSA”),  as 
amended,  15  U.S.C.  2053. 

3.  Respondent  NuTone  is  a 
corporation  organized  and  existing 
under  the  laws  of  the  State  of  Delaware 
with  its  principal  corporate  offices 
located  in  Cincinnati,  Ohio. 

II.  Jurisdiction 

4.  Between  December  1989  and 
October  1993,  NuTone  manufactured 
and  sold  certain  Model  ST-1000,  Stereo 
Cassette  Players  (hereinafter,  “ST-1000” 
or  the  “Stereo(s)”)  to  retail  stores, 
electrical  distributors,  and  home 
construction  companies  nationwide. 

The  ST-1000  is  a  “consumer  product”, 
and  NuTone  is  a  “manufacturer”  of  a 
“consumer  product”  which  is 
“distributed  in  commerce”,  as  those 
terms  are  defined  in  sections  3(a)(1),  (4) 
and  (11)  of  the  CPSA,  15  U.S.C. 
2052(a)(1),  (4)  and  (11). 

III.  The  Product 

5.  The  ST-1000  is  a  wall  mounted 
AM/FM  stereo  receiver  and  cassette  tape 
player.  It  consists  of  a  master  unit  and 
additional  speakers  which  can  be 
installed  in  various  rooms  of  a  house. 

IV.  Staff  Allegations 

6.  The  Stereo  contains  a  defect  which 
could  create  a  substantial  product 
hazard  and  creates  an  unreasonable  risk 
of  serious  injury  in  that  components  in 
the  unit’s  power  supply  board  may 
overheat,  thereby  creating  a  potential 
fire  hazard. 

7.  On  or  about  March  23, 1993, 
NuTone  first  became  aware  of  a  report 
of  a  fire  incident  involving  the  Stereo. 


8.  Between  March  23, 1993  and  June 
6, 1995,  the  date  NuTone  reported  to  the 
Commission,  NuTone  learned  of 
approximately  twelve  fire  or  smoke 
damage  incidents  involving  the  ST- 
1000. 

9.  Although  NuTone  obtained 
sufficient  information  to  reasonably 
support  the  conclusion  that  the  Stereo, 
described  in  paragraph  5  above, 
contained  a  defect  which  could  create  a 
substantial  product  hazard,  or  created 
an  unreasonable  risk  of  serious  injury  or 
death,  it  failed  to  report  such 
information  to  the  Commission  as 
required  by  section  15(b)  of  the  CPSA, 

15  U.S.C.  2064(b).  This  failure  to  furnish 
information  required  by  section  15(b)  of 
the  CPSA  is  a  knowing  violation  of 
section  19(a)(4)  of  the  CPSA,  15  U.S.C. 
2068(a)(4),  and  subjects  NuTone  to  civil 
penalties  under  section  20  of  the  CPSA, 
15  U.S.C.  2069. 

V.  Response  of  NuTone 

10.  There  have  been  no  allegations  or 
claims  of  injury  associated  with  this 
product.  NuTone  denies  that  its  ST- 
1000  contains  a  defect  which  creates  or 
could  create  a  substantial  product 
hazard  within  the  meaning  of  section 
15(a)  of  the  CPSA,  15  U.S.C.  2064(a),  or 
creates  an  unreasonable  risk  of  serious 
injury  or  death,  and  further  denies  an 
obligation  to  report  information  to  the 
Commission  under  section  15(b)  of  the 
CPSA,  15  U.S.C.  2064(b),  with  respect  to 
the  Stereo. 

VI.  Agreement  of  the  Parties 

11.  The  Commission  has  jurisdiction 
in  this  matter  for  proposes  of  entry  and 
enforcement  of  this  Settlement 
Agreement  and  Order. 

12.  This  Agreement  is  in  settlement  of 
the  Staffs  allegations  and  does  not 
constitute  an  admission  by  NuTone  or  a 
determination  by  the  Commission  that 
the  ST-1000  contains  a  defect  which 
creates  or  could  create  a  substantial 
product  hazard  within  the  meaning  of 
section  15(a)  of  the  CPSA  or  that 
NuTone  violated  the  reporting 
provisions  of  section  15(b)  of  the  CPSA. 

13.  NuTone  knowingly,  voluntarily 
and  completely  waives  any  rights  it  may 
have  (1)  to  an  administrative  or  judicial 
hearing  with  respect  to  the 
Commission’s  claim  for  a  civil  penalty, 
(2)  to  judicial  review  or  other  challenge 
or  contest  of  the  validity  of  the 
Commission’s  action  with  regard  to  its 
claim  for  a  civil  penalty,  (3)  to  a 
determination  by  the  Commission  as  to 
whether  a  violation  of  section  15(b)  of 
the  CPSA,  15  U.S.C.  2064(b),  has 
occurred,  (4)  to  a  statement  of  findings 
of  fact  and  conclusions  of  law  with 
regard  to  the  Commission’s  claim  for  a 
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civil  penalty,  and  (5)  to  any  claims 
under  the  Equal  Access  to  Justice  Act. 

14.  This  Agreement  becomes  effective 
upon  its  final  acceptance  by  the 
Commission  and  service  of  the 
incorporated  Order  upon  Respondent. 

15.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  the  Commission  shall 
place  this  Agreement  and  Order  on  the 
public  record  and  shall  publish  it  in  the 
Federal  Register  in  accordance  with  the 
procedure  set  forth  in  16  CFR 
1118.20(e).  If  the  Commission  does  not 
receive  any  written  request  not  to  accept 
the  Settlement  Agreement  and  Order 
within  15  days,  the  Agreement  and 
Order  shall  be  deemed  finally  accepted 
on  the  16th  day  after  the  date  it  is 
published  in  the  Federal  Register,  in 
accordance  with  16  CFR  1118.20(f). 

16.  Upon  final  acceptance  of  this 
Settlement  Agreement  and  Order,  the 
Commission  shall  issue  the  attached 
Order. 

17.  The  provisions  of  this  Settlement 
Agreement  and  Order  shall  apply  to 
NuTone  and  its  successors  and  assigns. 

18.  For  purposes  of  section  6(b)  of  the 
CPSA,  15  U.S.C.  2055(b),  this  matter 
shall  be  treated  as  if  a  complaint  had 
issued,  and  the  Commission  may 
publicize  the  terms  of  the  Settlement 
Agreement  and  Order. 

19.  NuTone  agrees  to  inform  the 
Commission  if  it  learns  of  any 
additional  reports  of  fire  or  smoke 
damage  involving  the  ST-1000. 

20.  This  Agreement  may  be  used  in 
interpreting  the  Order.  Agreements, 
understandings,  representations,  or 
interpretations  not  contained  in  this 
Settlement  Agreement  and  Order  may 
not  be  used  to  vary  or  to  contradict  its 
terms. 

Dated:  January  17, 1997. 

NuTone,  Inc.,  a  Corporation 
Glen  L.  Bowler, 

Treasurer,  NuTone,  Inc. 

The  Consumer  Product  Safety  Commission 
David  Schmeltzer, 

Associate  Executive  Director,  Office  of 
Compliance. 

Eric  L.  Stone, 

Acting  Director,  Division  of  Administrative 
Litigation,  Office  of  Compliance. 

Dated:  December  17, 1996. 

Ronald  G.  Yelenik, 

Trial  Attorney,  Division  of  Administrative 
Litigation,  Office  of  Compliance. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  between  Respondent 
NuTone,  Inc.,  a  corporation,  and  the 
staff  of  the  Consumer  Product  Safety 
Commission,  and  the  Commission 


having  jurisdiction  over  the  subject 
matter  and  NuTone,  Inc.,  and  it 
appearing  the  Settlement  Agreement  is 
in  the  public  interest,  it  is 
Ordered,  that  the  Settlement 
Agreement  be  and  hereby  is  accepted,  as 
indicated  below,  and  it  is 
Further  Ordered,  that  within  ten  days 
of  the  service  of  the  Final  Order  upon  * 
Respondent,  NuTone,  Inc.  shall  pay  to 
the  order  of  the  U.S.  Treasury  a  civil 
penalty  in  the  amount  of  one  hundred 
and  ten  thousand  dollars  ($110,000). 

Provisionally  accepted  and  Provisional 
Order  issued  on  the  21st  day  of  January, 
1997.  ' 

By  order  of  the  Commission. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  97-1799  Filed  1-23-97;  8:45  amj 

BILLING  CODE  6355-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

AGENCY:  Office  of  the*  Assistant 
Secretary  of  Defense  for  Health  Affairs, 
DOD. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Assistant  Secretary  of  Defense  for 
Health  Affairs  announces  the  proposed 
new  public  information  collection  and 
seeks  public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
whether  the  proposed  extension  of 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  March  13, 1997. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  information 
collection  should  be  sent  to  The  Ohio 
State  University,  College  of  Nursing, 
Military  Nursing  Research  Center,  1585 
Neil  Avenue,  Columbus,  OH  43210. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection,  please 


write  to  the  above  address  or  call  Ranie 
Cropper,  Graduate  Research  Associate, 
at  (614)  688-3216. 

SUPPLEMENTARY  INFORMATION: 

Title  Associated  Form,  and  OMB 
Number:  Military  Women’s  Survey. 

Needs  and  Uses:  This  information 
collection  requirement  is  used  by  The 
Ohio  State  University,  College  of 
Nursing,  Military  Nursing  Research 
Center  (MNRC)  to  determine  the  scope 
of  the  problem  of  gynecologic  infections 
experienced  by  military  women  and  to 
demonstrate  the  need  for  self-care 
alternatives  to  current  health  care 
resources  for  women  in  austere  military 
environments  such  as  field  duty, 
deployment  to  a  second  or  third  world 
country,  combat/combat  support 
situations,  or  sea  duty.  There  are  no 
existing  databases  that  can  provide  this 
type  of  information,  but  it  is  an 
extremely  important  issue  for  many 
military  women.  The  beneficiaries  of  the 
results  of  this  research  study  will  be 
military  women  who  serve  in  the  active 
and  reserve  components  of  the  armed 
forces. 

Affected  Public:  Individuals  and 
households. 

Annual  Burden  Hours:  62.5. 

Number  of  Respondents: 
Approximately  250. 

Responses  Per  Respondent:  1 

Average  Burden  Per  Response:  15 
minutes. 

Frequency:  Once. 

Summary  of  Information  Collection 

This  collection  is  for  use  by  the 
research  project  directors  and  the 
primary  investigators  for  this  research 
study  (at  The  Ohio  State  University, 
College  of  Nursing,  MNRC)  for  the 
purposes  of  determining  the  scope  of 
gynecological  problems  experienced  by 
military  women  in  austere 
environments  and  to  guide  the 
development  of  a  self-care/diagnostic 
and  management  kit.  The  specific  aims 
for  this  study  are: 

1.  To  describe  the  typical  health  care 
provider  that  is  available  to  military 
women  at  their  normal  duty  station  and 
in  austere  environments. 

2.  To  identify  the  barriers  that 
military  women  perceive  or  have 
experienced  in  the  diagnosis  and 
treatment  of  gynecologic  infections  at 
their  normal  duty  stations  and  in 
austere  environments. 

3.  To  describe  the  frequency  with 
which  military  women  experience  risk 
factors  for  gynecological  infections  at 
their  normal  duty  station  and  in  austere 
environments. 

4.  To  describe  the  frequency  of 
symptoms  of  gynecologic  infections 
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experienced  by  military  women  at  their 
normal  duty  station  and  in  austere 
environments. 

5.  To  measure  military  women’s  level 
of  interest  in  using  a  gynecologic 
infection  self-diagnosis  and 
management  kit  when  in  austere 
environments. 

Dated:  January  16, 1997. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc.  97-1537  Filed  1-23-97;  8:45  ami 

BILLING  COOE  5000-04-M 


Department  of  the  Army 

Corps  of  Engineers 

Notice  of  Availability  for  the  Draft 
Baltimore  Harbor  and  Anchorages, 
Maryland  and  Virginia  Feasibility  Study 
and  Environmental  impact  Statement 
(EIS) — Project  Location  is  Baltimore 
City,  Baltimore  County,  and  Anne 
Arundel  County,  Maryland 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers,  Baltimore  District,  has 
prepared  a  Draft  Feasibility  Study  and 
Environmental  Impact  Statement  for 
maritime  improvements  for  Baltimore 
Harbor  and  Anchorages,  Maryland  and 
Virginia.  In  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA)  and  Section  404  of  the  Clean 
Water  Act,  the  District  is  conducting 
public  coordination  and  distributing  the 
documents  for  public  review  and 
comment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  proposed  actions. 
Feasibility  Study,  and  EIS  can  be 
addressed  to  Study  Manager,  Baltimore 
Harbor  Anchorages  and  Channels, 
Baltimore  District,  U.S.  Army  Corps  of 
Engineers,  ATTN:  CENAB-PL-P,  P.O. 
1715,  Baltimore,  Maryland  21203-1715, 
telephone  (410)  962-6139.  E-mail: 
daniel.m.bierly@ccraail.nab.usace.army.mil. 
SUPPLEMENTARY  INFORMATION:  The  Port 
of  Baltimore  is  located  on  a  32  square 
mile  area  of  the  Patapsco  River  and  its 
tributaries,  approximately  12  miles 
northwest  of  the  Chesapeake  Bay.  From 
its  central  location  on  the  Chesapeake 
Bay  nearly  150  miles  inland  from  the 
Atlantic  Ocean,  Baltimore  can  easily 
provide  service  to  America’s 
Midwestern  markets  as  well  as  other 
ports  along  the  Atlantic  coast.  Since 
1980,  over  one-half  billion  dollars  have 
been  spent  on  maritime  improvements 


in  the  Port  of  Baltimore  in  efforts  to 
meet  the  needs  of  the  diverse 
commercial  shipping  market. 

1.  Continuing  with  the  Port  of 
Baltimore’s  commitment  to  ongoing 
maritime  improvement  this  study 
recommends:  widening  the  West 
Dundalk  and  Seagirt-Connecting 
Channels  to  500  feet;  widening  the  East 
Dundalk  Channel  to  400  feet; 
establishing  a  channel  36  feet  deep  and 
400  feet  wide  in  the  area  of  the  old 
Produce  Wharf  Channel  at  South  Locust 
Point;  deepening  a  portion  of  Anchorage 
#3  to  42  feet  deep  and  2,200  feet  wide 
by  2,200  feet  long;  deepening  of 
Anchorage  #4  to  42  feet  deep  and  1,800 
feet  wide  by  1,800  feet  long; 
constructing  a  turning  basin  at  the  head 
of  the  Fort  McHenry  Channel,  1,200  feet 
wide  by  1,200  feet  long,  and  50  feet 
deep;  Federal  assumption  of 
maintenance  of  the  existing  Seagirt 
Marine  Terminal,  Dundalk  Marine 
Terminal  and  South  Locust  Point 
Marine  Terminal  channels,  exclusive  of 
berthing  areas,  and  Federal  maintenance 
of  a  42-foot  depth  in  the  area  between 
the  Connecting  Channel  and  the 
proposed  Seagirt  Marine  Terminal  Berth 
4  upon  completion  of  dredging  to  that 
depth  by  the  State  of  Maryland;  and 
deauthorization  of  Anchorage  #1.  The 
proposed  improvements  are  expected  to 
require  the  placement  of  approximately 
4.4  million  cubic  yards  of  dredged 
material  at  the  Hart-Miller  Island 
placement  site, 

2.  The  decision  to  implement  this 
action  is  being  based  on  an  evaluation 
of  the  probable  impact  of  the  proposed 
activities  on  the  public  interest.  The 
decision  will  reflect  the  national 
concern  for  both  protection  and 
utilization  of  important  resources.  The 
benefits  which  reasonably  may  be 
expected  to  accrue  from  the  proposed 
project  are  being  balanced  against  its 
reasonably  foreseeable  detriments.  All 
factors  which  may  be  relevant  to  the 
proposal,  including  the  cumulative 
effects  thereof,  are  being  considered; 
among  these  factors  are  economics, 
aesthetics,  general  environmental 
concerns,  wetlands,  cultural  values, 
flood  hazards,  fish  and  wildlife  values, 
flood  plain  values,  land  use,  recreation, 
water  supply  and  conservation,  water 
quality,  energy  needs,  safety,  food  and 
fiber  production,  and  the  general  needs 
and  welfare  of  the  people. 

3.  The  Draft  Environmental  Impact 
Statement  (EIS)  describes  the  impacts  of 
the  proposed  projects  on  environmental 
and  cultural  resources  in  the  study  area. 
The  EIS  also  applies  guidelines  issued 
by  the  Environmental  Protection 
Agency,  under  authority  of  the  Clean 


Water  Act  of  1977  (Pub.  L.  95-217).  An 
evaluation  of  the  proposed  actions  on 
the  waters  of  the  United  States  was 
performed  pursuant  to  the  guidelines  of 
the  Administrator,  U.S.  Environmental 
Protection  Agency,  under  authority  of 
Section  404  of  the  Clean  Water  Act.  The 
proposed  dredging,  construction,  and 
placement  of  dredged  material  is  in 
compliance  with  Section  404(b)(1) 
guidelines. 

4.  In  accordance  with  the  National 
Environmental  Policy  Act  and  the  Clean 
Water  Act,  the  Corps  of  Engineers  is 
soliciting  comments  from  the  public, 
Federal,  state  and  local  agencies  and 
officials,  and  other  interested  parties. 
Any  comments  received  will  be 
considered  by  the  Corps  of  Engineers  in 
the  decision  to  implement  the  project. 

To  make  this  decision,  comments  are 
considered  to  assess  impacts  on 
endangered  species,  historic  properties, 
water  quality,  general  environmental 
effects,  and  other  public  interest  factors 
listed  above.  Comments  regarding  the 
proposed  project  will  be  incorporated 
into  the  Final  Environmental  Impact 
Statement  as  required  by  NEPA.  Public 
comments  will  also  be  used  to 
determine  the  overall  public  interest. 
Notice  of  a  public  meeting  will  be 
published  at  a  later  date.  Informal 
meetings  have  been  held  in  order  to 
present  information  to  citizen  interest 
groups,  officials,  and  regional  planners. 
The  public  review  and  comment  period 
for  the  draft  feasibility  study  and  draft 
EIS  will  begin  on  24  January  1997  and 
close  on  9  March  1997.  Comments 
received  will  be  incorporated  into  the 
final  EIS. 

5.  This  Notice  of  Availability  is  being 
sent  to  organizations  and  individuals 
known  to  have  an  interest  in  the 
proposed  maritime  improvements. 
Please  bring  this  notice  to  the  attention 
of  any  other  individuals  with  an  interest 
in  this  matter.  Copies  of  the  Draft  EIS 
are  available  for  review  at  the  following 
locations: 

•  Baltimore  County  Public  Library, 
North  Point  Branch,  1716  Merritt 
Boulevard,  Baltimore  MD. 

•  Anne  Arundel  County  Public 
Library,  North  County  Branch,  1010 
Eastway  Dr.  Glen  Bumie  MD. 

•  Enoch  Pratt  Free  Library,  400 
Cathedral  St.,  Baltimore,  MD. 

6.  Requests  for  copies  of  the  EIS  may 
be  mailed  to  the  following  address: 
District  Engineer,  Attn:  CENAB-PL,  U.S. 
Army  Corps  of  Engineers,  Baltimore 
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District,  P.O.  Box  1715,  Baltimore,  MD 
21203-1715. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  97-1717  Filed  1-23-97;  8:45  am) 

BILLING  CODE  3710-41-M 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Oak  Ridge 
Reservation 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Oak  Ridge 
Reservation. 

DATES:  Wednesday,  February  5, 1997, 
6:00  p.m.-9:30  p.m. 

ADDRESSES:  Comfort  Inn,  433  South 
Rutgers  Avenue,  Oak  Ridge,  Tennessee. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Perkins,  Site-Specific  Advisory 
Board  Coordinator,  Department  of 
Energy  Oak  Ridge  Operations  Office, 

105  Broadway,  Oak  Ridge,  TN  37830, 
(423) 576-1590. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board 

The  purpose  of  the  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  arqas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

February  Meeting  Topics 
Presentations  regarding  the  Toxic 
Release  Inventory  will  be  presented  by 
a  representative  of  the  U.S. 
Environmental  Protection  Agency. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Sandy  Perkins  at 
the  address  or  telephone  number  fisted 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 


be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  this  meeting  due  to 
programmatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  IE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy’s  Information  Resource  Center  at 
105  Broadway,  Oak  Ridge,  TN  between 
8:30  am  and  5:00  pm  on  Monday, 
Wednesday,  and  Friday;  8:30  am  and 
7:00  pm  on  Tuesday  and  Thursday;  and 
9:00  am  and  1:00  pm  on  Saturday,  or  by 
writing  to  Sandy  Perkins,  Department  of 
Energy  Oak  Ridge  Operations  Office, 

105  Broadway,  Oak  Ridge,  TN  37830,  or 
by  calling  her  at  (423)  576-1590. 

Issued  at  Washington,  DC  on  January  21, 
1997. 

Rachel  M.  Samuel, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

(FR  Doc.  97-1733  Filed  1-23-97;  8:45  am) 

BILUNG  CODE  6450-01-P 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2100-074] 

California  Department  of  Water 
Resources;  Notice  Rejecting 
Rehearing 

January  17, 1997. 

By  order  issued  December  11, 1996, 1 
the  Director,  Division  of  Licensing  and 
Compliance  (Division  Director) 
approved  a  request  filed  by  the 
California  Department  of  Water 
Resources  (CDWR)  to  amend  the 
requirements  of  ordering  paragraph  (K) 
of  the  Commission’s  Order  on  Revised 
Recreation  Plan,  issued  September  22, 
1994,  for  CDWR’s  Feather  River  Project 
No.  2100,  on  the  Feather  River  in  Butte 
County,  California. 2  The  Division 
Director  approved  CDWR’s  request  by 
extending  the  fifing  date  for  CDWR’s 
biannual  report  providing  recreational 
use  data  from  November  1, 1996  to 
April  1, 1997,  and  making  subsequent 
reports  due  every  two  years  thereafter 
on  April  1,  instead  of  November  1. 

On  December  23, 1996,  the  Lake 
Oroville  Fish  Enhancement  Committee 

» 77  FERC 1  62,147. 

2  See  68  FERC  1  61,358  (1994). 


(LOFEC)  and  the  California  Sportfishing 
Protection  Alliance  (CSPA)  filed  a 
request  for  rehearing  of  the  Division 
Director’s  order.  LOFEC  and  CSPA 
contend  that  they  have  been  denied  due 
process  by  the  Division  Director’s  order. 

Rehearing  does  not  fie  in  this  matter. 
CDWR’s  request  for  a  change  in  the  due 
date  for  its  recreation  reports  does  not 
entail  any  material  change  in  the  plan 
of  project  development  or  in  the  terms 
and  conditions  of  the  license,  nor  does 
it  adversely  affect  the  rights  of  property- 
holders  in  a. manner  not  contemplated 
by  the  license,  such  that  the 
Commission  should  have  issued  notice 
of  the  fifing  or  entertained  intervention 
petitions  thereon. 3  Accordingly,  the 
request  for  rehearing  is  rejected. 

This  notice  constitutes  final  agency 
action.  Requests  for  rehearing  by  the 
Commission  may  be  filed  within  30 
days  of  the  date  of  issuance  of  this 
notice,  pursuant  to  18  CFR  385.713. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-1691  Filed  1-23-97;  845  am) 

BILLING  CODE  671 7-01 -M 


[Docket  No.  CP97-1 94-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Application 

January  17, 1997. 

Take  notice  that  on  January  14, 1997, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  a  Delaware  corporation, 
having  its  principal  place  of  business  at 
1700  MacCorkle  Avenue,  S.E., 
Charleston,  West  Virginia  25314-1599, 
filed  an  abbreviated  application 
pursuant  to  Sections  7(b)  and  7(c)  of  the 
Natural  Gas  Act  for  the  following: 

(1)  Section  7(c)  certificate 
authorization  for  the  construction  and 
operation  of  approximately  1.60  miles  of 
24-inch  pipeline  and  appurtenances 
designated  as  Columbia’s  Line  1361 
located  in  Washington  County, 
Pennsylvania  and, 

(2)  Section  7(b)  authorization  for  the 
abandonment,  both  in-place  and  by 
removal,  of  approximately  1.60  miles  of 
20-inch  Line  1361  and  1.60  miles  of  12- 
inch  Line  1429  and  appurtenances 
located  in  Washington  County, 
Pennsylvania. 

The  proposed  construction  is 
estimated  to  cost  $2,393,000  and  the 
associated  estimated  net  debit  to 
accumulated  provision  for  depreciation 
for  the  abandoned  facilities  is  $549,451. 

3  See,  e.g.,  Sayles  Hydro  Associates,  48  FERC  1 
61,049  (1989),  and  Kings  River  Conservation 
District,  36  FERC  1  61,881  (1986). 
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Columbia  states  that,  due  to  age  and 
condition,  sections  of  the  existing  Line 
1361  and  Line  1429  have  become 
physically  deteriorated  to  the  extent  that 
replacement  is  required  in  order  to 
maintain  safe,  reliable  operation  and 
service  to  Columbia's  existing  customers 
at  current  levels.  Due  to  a  failure  in 
1990,  Line  1361  is  operated  at  a  reduced 
operating  pressure  of  408  psig  compared 
to  its  certificated  maximum  allowable 
operating  pressure  of  600  psig.  The 
reduction  in  operating  pressures  causes 
difficulty  in  meeting  existing  market 
demand  during  peak  periods. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  7, 1997,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Columbia  to  appear  or 
be  represented  at  the  hearing. 

Lin  wood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc  97-1687  Filed  1-23-97;  8:45  am) 

BHJJNQ  CODE  §717-01 -M 


[Docket  No.  ER97-382-000] 

Exact  Power  Co.,  Inc.;  Notice  of 
Issuance  of  Order 

January  17, 1997. 

Exact  Power  Co.,  Inc.  (Exact  Power) 
submitted  for  filing  a  rate  schedule 
under  which  Exact  Power  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  Exact  Power 
also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
Exact  Power  requested  that  die 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Exact  Power. 

On  January  14, 1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
Liability  by  Exact  Power  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Exact  Power  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Exact  Power’s  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  13, 1997. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission’s  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  97-1689  Filed  1-23-97;  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  CP97-1 96-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

January  17, 1997. 

Take  notice  that  on  January  15, 1997, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  P.O.  Box 
1188,  Houston,  Texas  77251-1188,  filed 
in  Docket  No.  CP97-196— 000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.212)  for 
authorization  to  construct  a  new 
delivery  point  and  approximately  400 
feet  of  12-inch  pipeline  in  Volusia 
County,  Florida  for  delivery  of  natural 
gas  to  Florida  Power  Corporation  (FPC) 
under  FGT’s  blanket  certificate  issued  in 
Docket  No.  CP82-553-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

FGT  proposes  to  construct  a  new  tap, 
valve,  approximately  400  feet  of  12-inch 
connecting  lateral  and  electronic  flow 
measurement  equipment  and  any  other 
necessary  appurtenant  facilities  to 
accommodate  the  measurement  of  gas, 
up  to  4,400  MMBtu  per  hour  at  line 
pressure.  FGT  states  that  the  natural  gas 
volumes  delivered  to  this  new  delivery 
point  will  be  interruptible  volumes  and 
that  initial  deliveries  will  be 
approximately  2,200  MMBtu  per  hour. 

FGT  states  that  FPC  would  reimburse 
it  for  all  construction  costs,  estimated  to 
be  $150,000.  FGT  states  that  FPC 
proposes  to  construct  own  and  operate 
the  meter  station  and  approximately  3.3 
miles  of  12-inch  non- jurisdictional 
pipeline  connecting  the  meter  station  to 
the  power  plant. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
fi'ed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
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authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

L inwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  97-1688  Filed  1-23-97;  8:45  am) 

BILLING  CODE  6717-01-M 


[Docket  No.  CP97-1 89-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

January  17, 1997. 

Take  notice  that  on  January  10, 1997 
and  supplement  January  15, 1997,  Koch 
Gateway  Pipeline  Company  (Koch 
Gateway),  P.O.  Box  1478,  Houston, 

Texas  77251-1478,  filed  in  Docket  No. 
CP9 7-1 89-000  a  request  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  as 
amended,  and  Sections  157.205, 

157.211, 157.216(b)  for  authorization  to 
upgrade  a  town  border  station  serving 
the  City  of  Madisonville  (Madisonville) 
in  St.  Tammany  Parish,  Louisiana  under 
Koch  Gateway’s  NNS-SCO  Rate 
Schedule,  and  to  abandon  certain 
facilities  in  Madisonville.  Koch  Gateway 
makes  such  request,  under  Koch 
Gateway’s  blanket  certificate  issued  in 
Docket  No.  CP82— 430-000  pursuant  to 
18  CFR  Part  157,  Subpart  F  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Koch  Gateway  proposes  to  upgrade'an 
existing  2-inch  meter  station  and 
abandon  by  removal  the  facilities  being 
replaced.  Koch  Gateway  further 
proposes  to  install  the  new  metering 
and  regulating  facilities  at  an  existing 
town  border  station  on  its  lateral  line, 
designated  as  Index  301  in  St.  Tammany 
Parish,  Louisiana  to  satisfy 
Madisonville’s  request  for  increased 
pressure.  Koch  Gateway  states  that  the 
volumes  proposed  to  be  delivered  to 
Madisonville  would  be  pursuant  to 
Koch  Gateway’s  blanket  transportation 
certificate  authorized  in  Docket  No. 
CP88-6-000  and  under  Koch  Gateway’s 
NNS-SCO  Rate  Schedule. 

Koch  Gateway  states  that  the  revised 
meter  station  would  allow  Koch 
Gateway  to  increase  delivery  pressure 
by  approximately  30  psig  which  will 
help  Madisonville  better  operate  its 
distribution  system.  It  is  stated  that  the 
estimated  cost  of  construction  is 
$33,000,  and  Madisonville  has  agreed  to 
reimburse  Koch  Gateway  the  cost  of 
installing  the  new  facilities. 

Koch  Gateway  further  states  the 
proposed  activities,  being  no  notice  in 
nature,  will  not  affect  Koch  Gateway’s 
ability  to  serve  its  other  existing 


customers.  No  change  in  the  service 
level  is  proposed. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be' authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  97-1685  Filed  1-23-97;  8:45  amj 

BILUNG  CODE  6717-01-M 

- w - 

[Docket  No.  CP93-672-002] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Application  To 
Amend  Abandonment  Authority 

January  17, 1997. 

On  January  13, 1997,  Natural  Gas 
Pipeline  Company  of  America 
(Applicant),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  applied  under 
Section  7(b)  for  authorization  to  amend 
the  abandonment  authority  granted  in 
Docket  No.  CP93-672-001  by  order 
issued  on  June  15, 1995.  That  order, 
authorized  the  abandonment  in  place, 
by  removal  of  308  miles  of  Applicant’s 
Amarillo  No.  1  Line. 

Applicant  now  requests  amendment 
of  that  authority  to  provide  for  the 
abandonment  by  transfer  to  MidCon  Gas 
Products  Corp.  (MidCon)  of  the 
southernmost  28  miles  of  the  abandoned 
line.  MidCon  is  a  non-jurisdictional 
gathering  affiliate  of  Natural.  The  28 
miles  of  line  proposed  for  transfer  to 
MidCon  starts  at  a  point  near  the  Hooker 
Lateral  in  Beaver  County,  Oklahoma  and 
ends  in  Meade  County,  Kansas,  29.5 
miles  south  of  Natural’s  Compressor 
Station  103. 

Applicant  also  requests  that  the 
Commission  state  that  the  28  miles  of 
line  transferred  to  MidCon  is  a  non- 
jurisdictional  gathering  facility  under 
Section  1(b)  of  the  NGA.  Applicant 
states  that  the  transferred  line  will  be 
connected  with  102.67  miles  of  pipe 
previously  transferred  to  MidCon  in 
June,  1996,  by  Commission  order  issued 
in  Docket  No.  CP95-19 1-000  on  August 


24, 1995  (72  FERC 1  61,183).  The  28 
miles  of  line  will  be  operated  as  part  of 
a  low  pressure,  high  Btu  gathering 
system. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  this 
amended  application  should  on  or 
before  February  7, 1997,  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (28  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.20).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  the  proceeding  or 
to  participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules.  Any  person  who  has  previously 
intervened  in  Docket  No.  CP93-672-000 
or  CP93-672-001  does  not  need  to 
intervene  again. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission’s 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
design, ee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  a  grant  of  the  certificate  is  required 
by  the  public  convenience  or  necessity. 
If  a  motion  for  leave  to  intervene  is 
timely  filed,  or  if  the  Commission  on  its 
own  motion  believes  that  a  formal 
hearing  is  required,  further  notice  of 
such  hearing  will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Natural  to  appear  or  be 
represented  at  the  hearing. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-1684  Filed  1-23-97;  8:45  am) 

BILLING  COOE  6717-01-M 


Pocket  No.  CP97-1 92-000] 

New  York  State  Electric  &  Gas 
Corporation;  Notice  of  Application 

January  17, 1997. 

Take  notice  that  on  January  10, 1997, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  4500  Vestal 
Parkway  East,  Binghamton,  New  York 
13902-3607,  filed  in  Docket  No.  CP97- 
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192-000,  an  application  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  as 
amended,  and  §  284.224  of  the 
Commission’s  Regulations,  for  a  limited- 
jurisdiction  blanket  certificate  of  public 
convenience  and  necessity  authorizing 
NYSEG  to  provide  firm  and 
interruptible  storage  services  at  market- 
based  rates  at  its  Seneca  Lake  storage 
field  located  in  Schuyler  County,  New 
York,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.1 

NYSEG  states  that  the  storage  it 
intends  to  perform  in  interstate 
commerce  will  be  made  possible 
through  the  use  of  compression  already 
installed  at  its  Seneca  Lake  storage  field, 
combined  with  two  additional 
compressors,  rated  at  2,587  horsepower 
each,  which  it  plans  to  install.  NYSEG 
avers  that  it  filed  an  application  on 
December  16, 1996  with  the  State  of 
New  York  Public  Service  Commission 
seeking  authority  to  install  these 
additional  compressor  units.  According 
to  NYSEG,  the  additional  compression 
will  enable  NYSEG  to:  (1)  Inject  up  to 
72.5  MMcfd  of  natural  gas  into  storage 
during  a  20-day  injection  cycle;  and  (2) 
deliver  up  to  145  MMcfd  of  natural  gas 
from  storage  during  the  10-day 
withdrawal  period. 

As  part  of  its  request,  NYSEG  asks  the 
Commission  to  make  a  determination 
under  §  284.123(b)(2)  of  the  regulations 
that  the  rates  and  charges  proposed  in 
the  application  are  fair  and  equitable. 

Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  7, 1997,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  D.C. 

20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 


by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
and  grant  of  certificate  are  required  by 
the  public  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  NYSEG  to  appear  or  be 
represented  at  the  hearing. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  97-1686  Filed  1-23-97;  8:45  am] 
BILLING  CODE  6717-01-M 


[Docket  No.  CP93-98-402] 

PNM  Gas  Services,  a  Division  of  Public 
Service  Company  of  New  Mexico; 
Notice  of  Redesignation  of  Proceeding 

January  17, 1997. 

Take  notice  that  on  November  25, 
1996,  PNM  Gas  Services  filed  an 
amendment  pursuant  to  section  3  of  the 
NGA  and  Part  153  of  the  Commission’s 
Regulations  under  the  NGA,  seeking  to 
amend  the  Presidential  Permit  issued 
August  6, 1993 ,*  to  reflect  the  new  name 
of  the  company  holding  the  Presidential 
Permit.  Specifically,  the  Presidential 
Permit  was  issued  in  Docket  No.  CP93- 
98-000  to  Gas  Company  of  New  Mexico, 
a  Division  of  Public  Service  Company  of 
New  Mexico  (Gas  Company  of  New 
Mexico).  The  amendment  sought  herein 
would  simply  reflect  the  name  change 
from  Gas  Company  of  New  Mexico  to 
PNM  Gas  Services.  PNM  Gas  Services 
states  that  the  change  reflects  only  a 
change  in  the  name  of  the  division 
conducting  business;  no  change  of 
ownership  has  occurred. 

On  December  5, 1996,  the 
Commission  issued  a  Notice  of 
Amendment.  The  notice  was  published 
in  the  Federal  Register  on  December  12, 
1996  (61  Fed.  Reg.  65038).  No  adverse 
comments  were  received  prior  to  the 
December  26, 1996  response  date.  The 
redesignation  is  unopposed. 
Accordingly,  pursuant  to  section 
375.302(r)  of  the  Commission’s  Rules 
and  Regulations,  notice  is  hereby  given 


1  NYSEG  is  a  Hinshaw  pipeline  which  is  exempt 
hum  the  Commission’s  jurisdiction  under  Section 
1(c)  of  the  NGA. 


1  Gas  Company  of  New  Mexico,  a  Division  of 
Public  Service  Company  of  New  Mexico,  64  FERC 
161,226(1993). 


that  this  proceeding  is  being 
redesignated  to  reflect  the  permit 
holder’s  new  name. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-1683  Filed  1-23-97;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  ER97-452-000,  et  at.] 

Northern  Indiana  Public  Service 
Company,  et  at.;  Electric  Rate  and 
Corporate  Regulation  Filings 

January  17, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER97-452-000] 

Take  notice  that  on  December  19, 

1996,  Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  January  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Ohio  Edison  Company,  Pennsylvania 
Power  Company,  The  Cleveland 
Electric  Illuminating  Company  and  The 
Toledo  Edison  Company 

m 

[Docket  Nos.  EC97-5-000  and  ER97-413- 
000] 

Take  notice  that  on  December  23, 

1996,  Ohio  Edison  Company  (OE), 
Pennsylvania  Power  Company  (Penn 
Power),  OE’s  wholly-owned  subsidiary. 
The  Cleveland  Electric  Illuminating 
Company  (CEI)  and  The  Toledo  Edison 
Company  (TE)  (collectively 
“Applicants’  or  “FirstEnergy”)  filed,  a 
supplement  to  Exhibit  G  to  their 
November  8, 1996,  merger  application, 
three  filings  with  the  Nuclear 
Regulatory  Commission  (NRC)  in 
connection  with  the  FirstEnergy  merger. 

Each  NRC  application  requested  the 
NRC’s  consent  to  the  indirect  transfers 
of  control  of  the  NRC  license  rights  held 
by  the  individual  applicants  to 
FirstEnergy  following  consummation  of 
the  FirstEnergy  merger.  The  NRC- 
licensed  facilities  that  are  the  subject  of 
the  three  applications  are:  Beaver  Valley 
Power  Plant,  Davis-Besse  Nuclear  Power 
Station  and  Perry  Nuclear  Power  Plant. 

Comment  date:  January  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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3.  Howard  Energy  Marketing,  Inc. 
Gateway  Energy,  Inc.,  Petroleum 
Source  &  Systems  Group,  Inc. 

[Docket  Nos.  ER95-252-007,  ER95-1049- 
005,  and  No.  ER95-266-007  (not 
consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission’s  Public 
Reference  Room: 

On  December  10, 1996,  Howard 
Energy  Marketing,  Inc.  filed  certain 
information  as  required  by  the 
Commission’s  February  24, 1995,  order 
in  Docket  No.  ER95-252-000. 

On  December  3, 1996,  Gateway 
Energy,  Inc.  filed  certain  information  as 
required  by  the  Commission’s  August  4, 

1995,  order  in  Docket  No.  ER95-1049- 

000. 

On  December  4, 1996,  Petroleum 
Source  &  Systems  Group,  Inc.  filed 
certain  information  as  required  by  the 
Commission’s  January  18, 1995,  order  in 
Docket  No.  ER95-266-000. 

4.  Commonwealth  Edison  Company 

[Docket  No.  ER97-1051-000] 

Take  notice  that  on  December  31, 

1996,  Commonwealth  Edison  Company 
(Edison),  submitted  a  Notice  of 
Cancellation,  dated  December  17, 1996, 
to  cancel  Edison’s  FERC  Rate  Schedule 
No.  23,  effective  date  October  1, 1985. 
Edison’s  FERC  Rate  Schedule  No.  23  is 
an  Agreement,  dated  August  15, 1985, 
between  and  among  Consumers  Power 
Company  (Consumers),  Detroit  Edison 
Company  (Detroit),  and  Edison  which 
provided  for  Consumers  and  Detroit  to 
purchase  energy  from  Edison.  The 
Commission  has  previously  designated 
the  Interconnection  Agreement  as 
Edison’s  FERC  Rate  Schedule  No.  23. 

Edison  requests  an  effective  date  of 
December  31, 1996,  for  the  Notice  of 
Cancellation,  and  accordingly  seeks 
waiver  of  the  Commission’s 
requirements.  Copies  of  this  filing  were 
served  upon  consumers,  Detroit,  the 
Illinois  Commerce  Commission,  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  January  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Commonwealth  Edison  Company 

[Docket  No.  ER97-1052-000] 

Take  notice  that  on  December  31, 
1996,  Commonwealth  Edison  Company 
(Edison),  submitted  Amendment  No.  1, 
dated  December  5, 1996,  to  the 
Interconnection  Agreement,  dated 
August  1, 1991  (1991  Agreement), 
between  Edison  and  Indiana  Michigan  - 
Power  Company  (I&M)  (hereinafter 


referred  to  collectively  as  Parties).  The 
Commission  has  previously  designated 
the  Interconnection  Agreement  as 
Edison’s  FERC  Rate  Schedule  No.  16. 

Edison  requests  an  effective  date  of 
December  31, 1996  for  Amendment  No. 

1,  and  accordingly  seeks  waiver  of  the 
Commission’s  requirements.  Copies  of 
this  filing  were  served  upon  I&M,  the 
Illinois  Commerce  Commission,  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  January  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southern  Indiana  Gas  and  Electric 
Company 

[Docket  No.  ER97-1053-000} 

Take  notice  that  on  December  31, 

1996,  Southern  Indiana  Gas  and  Electric 
Company  (SIGECO),  tendered  for  filing 
six  (6)  service  agreements  for  market 
based  rate  power  sales  under  its  Market 
Based  Rate  Tariff  with  the  following 
entities: 

1.  Coastal  Electric  Services  Company 

2.  LG&E  Power  Marketing,  Inc. 

3.  Wisconsin  Electric  Power  Company 

4.  American  Electric  Power 

5.  Illinois  Power  Company 

6.  Sonat  Power  Marketing,  L.L.P. 

Copies  of  the  filing  were  served  upon 

each  of  the  parties  to  the  service 
agreement. 

Comment  date:  January  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southern  Indiana  Gas  and  Electric 
Company 

[Docket  No.  ER97-1054-000] 

Take  notice  that  on  December  31, 
1996,  Southern  Indiana  Gas  and  Electric 
Company  (SIGECO),  tendered  for  filing 
five  (5)  service  agreements  for  non-firm 
transmission  service  under  Part  II  of  its 
Transmission  Services  Tariff  with  the 
following  entities: 

1.  LG&E  Power  Marketing,  Inc. 

2.  Wisconsin  Electric  Power  Company 

3.  American  Electric  Power 

4.  Illinois  Power  Company 

5.  Sonat  Power  Marketing,  L.P. 

Copies  of  the  filing  were  served  upon 

each  of  the  parties  to  the  service 
agreements. 

Coifiment  date:  January  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

[Docket  No.  ER97-1055-000] 

Take  notice  that  on  December  31, 
1996,  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 


Company  and  Pennsylvania  Electric 
Company  (doing  business  as  GPU 
Energy)  filed  amendments  to  GPU 
Energy’s  Power  Pooling  Agreement,  in 
compliance  with  the  Commission’s 
Order  888. 

Comment  date:  January  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Texas  Utilities  Electric  Company, 
Texas  Utilities  Electric  Company  v. 
Central  Power  and  Light  Company, 

West  Texas  Utilities  Company,  Public 
Service  Company  of  Oklahoma  and 
Southwestern  Electric  Power  Company 

[Docket  No.  ER97-1056-000] 

Take  notice  that  on  December  31, 
1996,  Central  Power  and  Light  Company 
(CPL)  and  West  Texas  Utilities 
Company  (WTU),  tendered  for  filing  an 
agreement  by  which  CPL,  WTU,  Texas 
Utilities  Electric  Company  and  Houston 
Lighting  &  Power  Company  have  agreed 
that  the  ten-year  limitation  on  seeking 
changes  from  the  positive  megawatt 
mile  rate  design  method  contained  in 
the  Offer  of  Settlement  accepted  for 
filing  in  Docket  Nos.  ER82-545-000,  et 
al.  will  end  as  of  midnight,  December 
31, 1996.  CPL  and  WTU  request  that  the 
filing  be  accepted  to  become  effective  as 
of  January  1, 1997. 

CPL  and  WTU  state  that  copies  of  the 
filing  were  served  on  Texas  Utilities 
Electric  Company,  Houston  Lighting  & 
Power  Company  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  January  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Montaup  Electric  Company 

[Docket  No.  ER97- 1057-000] 

Take  notice  that  on  December  31, 

1996,  Montaup  Electric  Company 
(Montaup),  filed  a  service  agreement  for 
nonfirm  transmission  service  which 
Montaup  provides  to  itself.  Montaup 
requests  that  the  service  agreement  be 
allowed  to  become  effective  January  1, 

1997. 

Comment  date:  January  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Entergy  Services,  Inc. 

[Docket  No.  ER97-1059-000] 

Take  notice  that  on  December  31, 
1996,  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.  (Entergy  Arkansas), 
Entergy  Louisiana,  Inc.  (Entergy 
Louisiana),  Entergy  Mississippi,  Inc. 
(Entergy  Mississippi),  Entergy  New 
Orleans,  Inc.  (Entergy  New  Orleans), 
tendered  for  filing  a  Notice  of 
Cancellation  for  certain  service 
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schedules  under  the  Interchange 
Agreement  between  Entergy  Arkansas, 
Entergy  Louisiana,  Entergy  Mississippi, 
Entergy  New  Orleans,  and  Entergy 
Services  and  Oglethorpe  Power 
Corporation  (Oglethorpe).  Entergy 
Services  states  that  no  service  has  ever 
been  provided  to  Oglethorpe  under  this 
agreement  and  that  Oglethorpe  has 
indicated  that  it  will  take  any 
prospective  transmission  service  undgr 
Entergy  Services’  open  access 
transmission  tariff. 

Comment  dale:  January  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Central  Power  and  Light  Company 

[Docket  No.  ER97-1060-000] 

Take  notice  that  on  December  31, 
1996,  Central  Power  and  Light  Company 
(CPL),  tendered  for  filing  an  addendum 
to  its  Rate  Schedule  No.  70  and  its 
coordination  sales  tariff  service 
agreement  with  the  City  of  Robstown, 
Texas  (Robstown).  The  addendum  adds 
an  additional  delivery  point  to  the 
existing  agreements  with  Robstown. 

CPL  states  that  a  copy  of  the  filing  has 
been  served  on  Robstown  and  on  the 
Public  Utility  Commission  of  Texas. 

Comment  date:  January  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Southwestern  Public  Service 
Company 

(Docket  No.  ER97-1061-000  Company] 

Take  notice  that  on  December  31, 
1996,  Southwestern  Public  Service 
Company  (Southwestern),  tendered  for 
filing  a  proposed  amendment  to  its  rate 
schedule  for  service  to  El  Paso  Electric 
Company  (EPE). 

The  proposed  amendment  reflects 
Southwestern’s  lowering  of  EPE’s 
minimum  firm  power  purchase 
commitment  to  35,000  Kw. 

Comment  date:  January  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Western  Systems  Power  Pool 

[Docket  No.  ER97-1063-000) 

Take  notice  that  on  December  31, 
1996,  The  Power  Company  of  America, 
L.P.  filed  a  supplement  to  the  Western 
Systems  Power  Pool  Agreement 
reflecting  the  acceptance  of  its 
membership  application  in  the  Western 
Systems  Power  Pool. 

Comment  date:  January  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  West  Texas  Utilities  Company 
[Docket  No.  ER97-1067-000] 

Take  notice  that  on  December  31, 
1996,  West  Texas  Utilities  Company 


(WTU),  filed  an  Interconnection  and 
Power  Interchange  Agreement  between 
WTU  and  Brazos  Electric  Power 
Cooperative,  Inc.  (Brazos),  dated 
December  12, 1996  (the  Interconnection 
Agreement).  The  Interconnection 
Agreement  is  necessary  for  WTU  to  • 
serve  the  City  of  Weatherford,  Texas 
(Weatherford)  under  the  new  Power 
Supply  Agreement  between  WTU  and 
Weatherford  that  WTU  filed  with  the 
Commission  on  November  1, 1996,  in 
Docket  No.  ER97-326-000. 

WTU  requests  an  effective  date  for  the 
Interconnection  Agreement  of  January  1, 
1997.  Accordingly,  WTU  requests 
waiver  of  the  Commission’s  notice 
requirements.  A  copy  of  this  filing  has 
been  served  on  Brazos,  Weatherford, 
and  the  Public  Utility  Commission  of 
Texas. 

Comment  date:  January  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Commonwealth  Electric  Company; 
Cambridge  Electric  Light  Company 

[Docket  No.  ER97-106&-000] 

Take  notice  that  on  December  31, 

1996,  Commonwealth  Electric  Company 
(Commonwealth)  and  Cambridge 
Electric  Light  Company  (Cambridge), 
collectively  referred  to  as  the 
Companies,  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
Market-Based  Power  Sales  Tariff,  FERC 
Electric  Tariff,  (Tariff)s.  Pursuant  to 
their  respective  Tariffs,  the  Companies 
may  enter  into  the  sale  of  energy  and/ 
or  capacity  at  fully-negotiated,  market- 
based  rates.  The  Companies  also 
propose,  on  a  compensated  or 
uncompensated  basis,  to  facilitate  the 
sale  and  purchase  of  electric  energy  at 
wholesale  in  transactions  in  which  the 
Companies  do  not  take  title  to  the 
electric  energy  (i.e.,  brokering).  The 
Companies  request  expedited  action  on 
this  filing  so  that  transactions  under  this 
tariff  can  commence  as  quickly  as 
possible.  The  Companies  request  that 
the  proposed  Tariffs  become  effective 
within  60  day  of  this  filing  or  any  earlier 
Commission  approval  date  hereof. 

Comment  date:  January  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  New  England  Power  Company 

[Docket  No.  ER9 7-1 069-000) 

Take  notice  that  on  December  31, 
1996,  New  England  Power  Company 
(NEP),  submitted  for  filing  an  All 
Requirements  Bulk  Power  Supply 
Contract  and  Service  Agreement 
between  NEP  and  Vermont  Electric 
Cooperative,  Inc. 


Comment  date:  January  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Baltimore  Gas  and  Electric 
Company 

[Docket  No.  ER97-1070-000] 

Take  notice  that  on  December  31, 

1996,  Baltimore  Gas  and  Electric 
Company  (BGE)  filed  a  Service 
Agreement  clarifying  that,  when 
Baltimore  Gas  and  Electric  Company 
utilizes  transmission  and  ancillary 
services  from  its  system  for  applicable 
wholesale  transactions,  it  will  do  so 
pursuant  to  the  provisions  of  its  own 
Transmission  Service  Tariff  filed  in  the 
captioned  docket.  BGE  requests  an 
effective  date  of  December  31, 1996  for 
the  Service  Agreement. 

Comment  date:  January  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Sierra  Pacific  Power  Company 

[Docket  No.  ER97-107 1-000] 

Take  notice  that  on  December  31, 

1996,  Sierra  Pacific  Power  Company 
(Sierra),  tendered  for  filing  in 
compliance  with  the  unbundling 
requirement  of  Order  No.  888,  its 
proposed  Rate  Schedule  RT,  Sale  of  Non 
Firm  Energy  for  Regional  Resale 
(including  new  form  of  service 
agreement)  to  supersede  and  replace 
existing  Rate  Schedule  RT,  Sale  of  Non 
Firm  Energy  for  Regional  Resale  and 
Transmission  Service. 

Sierra  asserts  that  the  filing  has  been 
served  on  the  regulatory  commissions  of 
Nevada  and  California. 

Comment  date:  January  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  South  Carolina  Electric  &  Gas 
Company 

[Docket  No.  ER97-1072-000] 

Take  notice  that  on  December  31, 
1996,  South  Carolina  Electric  &  Gas 
Company  (SCE&G),  Provider),  submitted 
service  agreements,  dated  December  20, 
1996,  establishing  South  Carolina 
Electric  &  Gas  Company,  Customer 
(SCE&G,  Customer)  and  dated  December 
23, 1996  establishing  Duke/Louis 
Dreyfuss,  L.L.C.  (DLD)  as  customers 
under  the  terms  of  SCE&G,  Provider’s 
Open  Access  Transmission  Tariff. 

SCE&G,  Provider  requests  an  effective 
date  of  November  15, 1996  for  the  DLD 
agreement.  Accordingly,  SCE&G, 
Provider  requests  waiver  of  the 
Commission’s  notice  requirements. 
Copies  of  this  filing  were  served  upon 
SCE&G,  Customer,  DLD,  and  the  South 
Carolina  Public  Service  Commission. 
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Comment  date:  January  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Idaho  Power  Company 

(Docket  No.  ER97-1073-000) 

Take  notice  that  on  December  31, 

1996,  Idaho  Power  Company  (IPC), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  exhibit 
revisions  relating  to  monthly  contract 
and  energy  requirements  under  the 
following  jurisdictional  agreements 
'  between  IPC  and  various  entities: 

1.  Transmission  Service  Agreement, 
dated  June  27, 1988,  Seattle  City 
Light; 

2.  Agreement  for  Supply  of  Power  and 
Energy,  dated  February  10, 1988,  Utah 
Associated  Municipal  Power  Systems; 

3.  Agreement  for  Supply  of  Power  and 
Energy,  dated  July  6, 1987, 

Washington  City,  Utah; 

4.  Agreement  for  Supply  of  Power  and 
Energy,  dated  February  23, 1989,  . 
Sierra  Pacific  Power  Company; 

5.  Transmission  Service  Agreement, 
dated  December  21, 1990,  Bonneville 
Power  Administration; 

6.  Transmission  Service  Agreement, 
dated  June  6, 1989,  Bonneville  Power 
Administration. 

Comment  date:  January  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Illinois  Power  Company 

[Docket  No.  ER97-1074-000] 

Take  notice  that  on  December  31, 
1996,  Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  Heartland  Energy  Services 
will  take  service  under  Illinois  Power 
Company’s  Power  Sales  Tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power’s 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  December  30, 1996. 

Comment  date:  January  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Kentucky  Utilities  Company 

[Docket  No.  ER97-1075-000] 

Take  notice  that  on  December  31, 
1996,  Kentucky  Utilities  Company  (KU), 
tendered  for  filing  a  series  of  contracts 
with  its  wholesale  customers  under 
which  the  customers  are  to  receive  the 
benefit  of  power  made  available  to  them 
from  the  South  Eastern  Power 
Administration. 

Comment  date:  January  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


24.  Power  Source  LLC 

[Docket  No.  ER97-1076-000] 

Take  notice  that  on  December  31, 

1996,  Power  Source  L.L.C.  (Power 
Source),  tendered  for  filing  its  Notice  of 
termination  and  Withdrawal  from 
business  effective  September  1, 1996, 
pertaining  to  its  FERC  Electric  Rate 
Schedule  No.  1  heretofore  filed  with  the 
Commission. 

Comment  date:  January  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Central  Louisiana  Electric 
Company,  Inc. ) 

[Docket  No.  ER97-1077-000) 

Take  notice  that  on  December  31, 

1996,  Central  Louisiana  Electric 
Company.  Inc.  (CLECO),  tendered  for 
filing  a  service  agreement  under  which 
Central  Louisiana  Electric  Company, 

Inc.,  Transmission  Services  (CL£CO-TS) 
as  transmission  provider  for  CLECO, 
will  provide  non-firm  point-to-point 
transmission  service  to  Central 
Louisiana  Electric  Company,  Inc., 
Wholesale  Merchant  Operations 
(CLECO- WMO)  under  it’s  point-to-point 
transmission  tariff. 

CLECO  states  that  a  copy  of  the  filing 
has  been  served  on  CLECO- WMO. 

Comment  date:  January  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Portland  General  Electric  Company 

[Docket  No.  ER97-1078-000) 

Take  notice  that  on  December  31, 
1996,  Portland  General  Electric 
Company  (PGE),  tendered  for  filing 
under  PGE’s  Final  Rule  pro  forma  tariff, 
(Docket  No.  OA96-137-000)  an 
executed  Service  Agreement  for  Firm 
Foint-to-Point  Transmission  Service 
with  the  Bonneville  Power 
Administration. 

Pursuant  to  18  CFR  35.11  and  the 
Commission’s  order  issued  July  30, 1993 
(Docket  No.  PL93-2-002),  PGE 
respectfully  requests  the  Commission 
grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  Service  Agreements  to  become 
effective  December  27, 1996. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  the  Bonneville  Power 
Administration  as  noted  in  the  filing 
letter. 

Comment  date:  January  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Portland  General  Electric  Company 

[Docket  No.  ER97-1 11 2-000) 

Take  notice  that  on  January  2, 1997, 
Portland  General  Electric  Company 
tendered  for  filing  under  FERC  Electric 


Tariff,  Original  Volume  No.  9,  an 
experimental  state  retail  access  pilot 
program  entitled  Power  Delivery  Service 
(PDS). 

PGE  respectfully  requests  that  the 
Commission  grant  a  one  day  waiver  of 
the  notice  requirements  of  18  CFR  35.3 
to  allow  the  retail  access  pilot  program 
(PDS)  to  become  effective  March  1, 1997 
(or  the  date  PDS  is  accepted  and 
approved  by  the  Oregon  Public  Utility 
Commission,  if  earlier  than  March  1, 
1997). 

A  copy  of  this  filing  was  caused  to  be 
served  upon  the  Oregon  Public  Utility 
Commission. 

Comment  date:  January  30, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Exxon  Chemical  Company  and 
Exxon  Company,  U.S.A. 

(Docket  No.  QF89-41-002) 

On  January  8, 1997,  Exxon  Chemical 
Company  and  Exxon  Company,  U.S.A. 
(Applicant)  submitted  for  filing  an 
amendment  to  its  filing  in  this  Docket. 

The  amendment  provides  additional 
information  pertaining  to  the  technical 
aspects  of  its  cogeneration  facility.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Comment  date:  January  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Eastman  Chemical  Company 

[Docket  No.  QF92-13-002J 

On  January  10, 1997,  Eastman 
Chemical  Company,  of  100  North 
Eastman  Road,  Kingsport,  Tennessee 
37660,  submitted  for  filing  an 
application  for  Commission 
recertification  as  a  qualifying 
cogeneration  facility  pursuant  to  Section 
292.207(b)  of  the  Commission’s 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  cogeneration  facility,  which  is 
located  in  Sullivan,  Tennessee,  was 
previously  certified  as  a  qualifying 
cogeneration  facility  in  Eastman 
Chemical  Co.,  59  FERC  1 62,058  (1982), 
and  recertified  in  Eastman  Chemical 
Co.,  66  FERC  1 62,151  fl994).  According 
to  the  applicant,  the  instant 
recertification  is  requested  to  reflect  the 
change  in  ownership  and  the  addition  of 
new  facilities. 

Comment  date:  15  days  after  the  date 
of  publication  of  the  notice  in  the 
Federal  Register,  in  accordance  with 
Standard  Paragraph  E  at  the  end  of  this 
notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
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motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  tire  available  for  public 
inspection. 

Lin  wood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  97-1682  Filed  1-23-97;  8:45  am) 

BILLING  CODE  671 7-01 -P 


[Project  No.  10819-002  Idaho] 

Idaho  Water  Resources  Board;  Notice 
of  Availability  of  Draft  Environmental 
Assessment 

January  17, 1997. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission’s  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  F.R.  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  an  original,  major  license 
for  the  Dworshak  Small  Hydroelectric 
Project  No.  10819-002,  located  on  the 
existing  water  conveyance  system 
providing  water  from  the  Corps  of 
Engineers’  Dworshak  dam  to  two  fish 
hatcheries.  The  Dworshak  dam  is 
located  on  the  North  Fork  Clearwater 
River  in  Clearwater  County,  Idaho.  The 
Commission  has  prepared  a  Draft 
Environmental  Assessment  (DEA)  for 
the  project.  The  DEA  contains  the 
Commission  staff’s  analysis  of  the 
potential  future  environmental  impacts 
of  the  project  and  has  concluded  that 
licensing  the  project,  with  appropriate 
environmental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Room, 
Room  2A,  of  the  Commission’s  offices  at 
888  First  Street,  NE.,  Washington,  DC 
20426. 

Any  comments  should  be  filed  within 
45  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  For  further 


information,  contact  Surender  M. 
Yepuri,  Environmental  Coordinator,  at 
(202)  219-2847. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  97-1693  Filed  1-23-97;  8:45  am] 

BILUNG  CODE  6717-01-M 


[Project  No.  11214-001  Illinois] 

Southwestern  Electric  Cooperative, 
Inc.;  Notice  of  Availability  of  Draft 
Environmental  Assessment 

January  17, 1997. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission’s  (Commission’s) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  F.R.  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  major  license  for  the 
proposed  Carlyle  Project  located  on  the 
Kaskaskia  River  in  Clinton  County,  near 
the  City  of  Carlyle,  Illinois,  and  has 
prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  proposed 
project.  In  the  DEA,  the  Commission’s 
staff  has  analyzed  the  potential 
environmental  impacts  of  the  proposed 
project  and  has  concluded  that  approval 
of  the  proposed  project,  with 
appropriate  mitigative  measures,  would 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch 
of  the  Commission’s  offices  at  888  First 
Street,  NE.,  Washington,  DC  20426. 

Comments  should  be  filed  within  30 
days  fromdhe  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  Please  affix 
Project  No.  11214-001  to  all  comments. 
For  further  information,  please  contact 
Monte  J.  TerHaar,  Environmental 
Assessment  Coordinator,  at  (202)  219- 
2768. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  97-1695  Filed  1-23-97;  8:45  am] 

BILLING  CODE  6717-01-M 


Notice  of  Feather  River  Hatchery 
Expansion  Plan 

January  17, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 


a.  Type  of  Application:  Feather  River 
Hatchery  Expansion  Plan  (September 
22, 1994  FERC  Order). 

b.  Project  No:  2100-067. 

c.  Date  Filed:  February  12, 1996; 
supplemented  January  15, 1997. 

a.  Licensee:  California  Department  of 
Water  Resources. 

e.  Name  of  Project:  Feather  River, 
Project. 

f.  Location:  Feather  River,  Butte 
County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Rolland 
Williams,  Sr.,  Chief,  Department  of 
Water  Resources,  Oroville  Field 
Division,  Division  of  Operations  and 
Maintenance,  460  Glen  Drive — P.O.  Box 
1191,  Oroville,  CA  95965,  (916)  534- 
2323. 

i.  FERC  Contact:  Sue  Cielinski,  (202) 
219-2942. 

t  Comment  Date:  March  7, 1997. 

.  Description  of  Project:  The 
California  Department  of  Water 
Resources,  California,  licensee  for  the 
Feather  River  Project,  has  filed  the 
hatchery  expansion  plan  required  by  the 
September  22, 1994  FERC  Order.  The 
hatchery  expansion  plan  includes 
provisions  for  2, -40ft  x  200ft  rearing 
ponds,  a  hatching/incubation  facility 
and  a  UV  treatment  system  to  the 
existing  Feather  River  Fish  Hatchery. 
The  expansion  plan  will  allow  space  for 
grow-out  of  390,000  finger  lings  and 
reduce  stress  and  disease  occurring  from 
the  transport  of  fish  to  other  hatchery 
facilities.  A  supplemental  filing 
proposes  further  expansion  of  the  100ft 
long  rearing  ponds  to  300ft  to  increase 
hatchery  capacity  to  720,000  fingerlings. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Document — Any  filings  must  bear  in  all 
capital  letters  the  title  “COMMENTS,” 
“RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS”,  “PROTEST”,  or 
“MOTION  TO  INTERVENE”,  as 
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applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission’s 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  fifing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency’s  comments  must  also 
be  sent  to  the  Applicant’s 
representatives. 

Linwuod  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  97-1690  Filed  1-23-97;  8:45  am] 

BILLING  CODE  6717-01-M 


Notice  of  Request  for  Extension  of 
Time  To  Commence  Project 
Construction 

January  17, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Filing:  Request  for 
Extension  of  Time  To  Commence 
Project  Construction. 

b.  Applicant:  City  of  Marion, 
Kentucky  and  Smithland  Hydroelectric 
Partners,  Inc. 

c.  Project  No.:  The  proposed 
Smithland  Lock  and  Dam  Hydroelectric 
Project,  FERC  No.  6641-026,  is  to  be 
located  at  the  United  States  Army  Corps 
of  Engineers’  Smithland  Lock  and  Dam 
on  the  Ohio  River  in  Livingston  County, 
Kentucky. 

d.  Date  Filed:  December  16, 1996. 

e.  Pursuant  to:  Public  Law  104—258. 

/.  Applicants  Contact:  Donald  H. 

Clarke,  Counsel  for  licensee,  Wilkinson, 
Barker,  Knauer  &  Quinn,  1735  New 
York  Avenue,  N.W.,  Washington,  D.C. 
20006,  (202)  783-4141. 

g.  FERC  Contact:  Mr.  Lynn  R.  Miles, 
(202)  219-2671. 

h.  Comment  Date:  February  28, 1997. 

i.  Description  of  the  Request:  The 
licensee  for  the  subject  project  has 
requested  that  the  deadline  for 
commencement  of  construction  at  its 
project  be  extended.  The  deadline  to 
commence  project  construction  for 


FERC  Project  No.  6641  would  be 
extended  to  June  15, 1998.  The  deadline 
for  completion  of  construction  would  be 
extended  to  June  15,  2000. 

j.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  214.  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Fifing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
“COMMENTS”, 

“RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS”,  “PROTEST”,  OR 
“MOTION  TO  INTERVENE”,  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
fifing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission’s 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 

State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  fifing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency’s  comments  must  also 
be  sent  to  the  Applicant’s 
representatives. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  97-1692  Filed  1-23-97;  8:45  am] 

BILLING  CODE  6717-01-M 


Request  for  Extension  of  Time  to 
Commence  Project  Construction 

January  17, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 


with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Filing:  Request  for 
Extension  of  Time  to  Commence  Project 
Construction. 

b.  Applicant:  Cannelton  Hydroelectric 
Project,  L.P. 

c.  Project  No.:  The  proposed 
Cannelton  Hydroelectric  Project,  FERC 
No.  10228-009,  is  to  be  located  on  the 
Ohio  River  in  Hancock  County, 
Kentucky. 

d.  Date  Filed:  December  4, 1996. 

e.  Pursuant  to:  Public  Law  104-249. 

/.  Applicant  Contact:  Donald  H. 

Clarke,  Counsel  for  Licensee,  Wilkinson, 
Barker,  Knauer  &  Quinn,  1735  New 
York  Avenue,  N  W.,  Washington,  D.C. 
20006,  (202)  783-4141. 

g.  FERC  Contact:  Mr.  Lynn  R.  Miles, 
(202)  219-2671. 

h.  Comment  Date:  February  28, 1997. 

i.  Description  of  the  Request:  The 
licensee  for  the  subject  project  has 
requested  that  the  deadline  for 
commencement  of  construction  at  its 
project  be  extended.  The  deadline  to 
commence  project  construction  for 
FERC  Project  No.  10228  would  be 
extended  to  June  20, 1999.  The  deadline 
for  completion  of  construction  would  be 
extended  to  June  20,  2001. 

j.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Fifing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
“COMMENTS’, 

“RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS”,  “PROTEST”,  or 
“MOTION  TO  INTERVENE”,  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
fifing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission’s 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
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intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency’s  comments  must  also 
be  sent  to  the  Applicant’s 
representatives. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-1694  Filed  1-23-97;  8:45  ami 
BOUNG  CODE  (717-01-M 


Office  of  Hearings  and  Appeals 

Notice  of  Issuance  of  Decisions  and 
Orders;  Week  of  October  28  Through 
November  1, 19% 

During  the  week  of  October  28 
through  November  1, 1996,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  IE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  January  16, 1997. 

George  B.  Breznay , 

Director,  Office  of  Hearings  and  Appeals. 

Decision  List  No.  5 — Week  of  October 
28  Through  November  1, 1996 

Appeals 

Action  and  Associates,  Inc.,  10/28/96, 
VFA-0224 

Action  and  Associates,  Inc.  (Action) 
filed  an  Appeal  from  a  determination 


issued  to  it  by  the  DOE’s  Savannah 
River  Operations  Office  (DOE/SR).  In  its 
Appeal,  Action  asserted  that  DOE/SR 
did  not  conduct  an  adequate  search  for 
records  that  Action  had  requested 
pursuant  to  the  FOIA.  Action  also 
challenged  the  amount  it  was  charged 
for  the  documents  it  obtained  pursuant 
to  its  FOIA  Request.  The  DOE 
determined  that  DOE/SR  had  conducted 
an  adequate  search  for  records  and  that 
its  assessment  of  fees  was  appropriate 
and  reasonable.  Consequently,  Action’s 
Appeal  was  denied. 

Harold  Bibeau,  10/28/96,  VFA-0223 

Harold  Bibeau  filed  an  Appeal  from  a 
denial  issued  to  him  by  the  DOE’s  Office 
of  Human  Radiation  Experiments 
(OHRE)  of  a  Request  for  Information 
which  he  had  submitted  under  the 
Freedom  of  Information  Act  (FOIA).  In 
considering  the  Appeal,  the  DOE  found 
that  OHRE  had  conducted  a  search 
reasonably  calculated  to  find  the 
requested  information,  and  that  all 
responsive  documents  had  been 
released  to  Mr.  Bibeau.  However,  in  his 
Appeal,  Mr.  Bibeau  expanded  his 
original  request.  OHRE  agreed  to  do  a 
new  search  for  the  newly-requested 
documents.  Therefore,  the  Appeal  was 
denied. 

Malcolm  Parvey,  11/1/96,  VFA-0225 

Malcolm  Parvey  filed  a  Motion  for 
Reconsideration  of  a  Decision  and  Order 
which  denied  his  Appeal  of  two 
determinations  by  the  Western  Area 
Power  Administration  (WAP A)  under 
the  Freedom  of  Information  Act  (FOIA). 
In  those  determinations,  WAPA  released 
some  information  to  Mr.  Parvey  and 
charged  him  a  total  fee  of  $96.25.  Mr. 
Parvey’s  Motion  reiterates  the 
arguments  made  in  his  original  Appeal. 
Because  Mr.  Parvey  did  not  present  any 
new  evidence  or  arguments,  the  DOE 
denied  his  Motion  for  Reconsideration. 

Personnel  Security  Review 

Oakland  Operations  Office,  10/28/96, 
VSA-0088 

The  DOE’s  Office  of  Safeguards  and 
Security  (OSS)  filed  a  Request  for 
Review  of  a  DOE  Hearing  Officer’s 
recommendation  to  restore  the  access 
authorization  of  an  individual.  The 
individual’s  access  authorization  was 
suspended  upon  receipt  of  information 
indicating  the  individual  had  tested 
positive  for  the  presence  of  marijuana. 
The  Hearing  Officer  found  that  the 
individual  had  mitigated  DOE  security 
concerns  through  his  explanation  that 


his  marijuana  use  was  limited  and 
through  his  participation  in  a  drug 
rehabilitation  program.  In  considering 
the  OSS  Request  for  Review,  the 
Director  of  the  Office  of  Hearings  and 
Appeals  found  that  the  Hearing  Officer 
did  not  have  sufficient  evidence  before 
him  to  support  the  finding  that  the 
individual’s  use  of  marijuana  was 
limited.  The  Director  noted  that  the 
individual  failed  to  provide  any 
evidence  to  corroborate  the 
circumstances  surrounding  his 
marijuana  use.  The  Director  found  that 
since  the  Hearing  Officer’s  conclusions 
concerning  rehabilitation  were  premised 
on  limited  marijuana  use,  these 
conclusions  could  not  be  sustained. 
Accordingly,  the  Director  recommended 
that  the  individual’s  access 
Authorization  not  be  restored. 

Refund  Applications 

Good  Hope  Refineries/  Ashland 
Company,  10/30/96,  RF339-6 

Ashland  Petroleum  Company  filed  an 
Application  for  Refund  in  die  Good 
Hope  Refineries  II  Refund  Proceeding. 
The  DOE  denied  Ashland’s  application 
after  finding  that  Ashland  had  failed  to 
establish  injury  by  rebutting  the  spot 
purchaser  presumption. 

Tajon,  Inc.,  11/01/96,  RR272-229 

The  DOE  considered  a  Motion  for 
Reconsideration  filed  by  Tajon,  Inc.  in 
the  crude  oil  overcharge  refund 
proceeding.  In  that  Motion,  Tajon 
argued  that  the  DOE  had  improperly 
rescinded  a  pnor  crude  oil  overcharge 
refund  granted  to  the  firm.  The  prior 
refund  was  rescinded  because  Tajon  had 
submitted  a  waiver  of  its  rights  to 
receive  such  a  refund  in  connection 
with  filing  a  refund  claim  in  the  Surface 
Transporters  refund  proceeding.  In  the 
Motion,  Tajon  contended  that  the 
waiver  should  not  be  considered  valid 
because  (a)  gallonage  information 
accompanying  the  claim  was 
incomplete  and  (b)  the  required 
notarization  was  not  made.  However,  in 
reviewing  the  waiver,  the  DOE  found 
that  the  specification  of  gallonage  was 
adequate,  even  if  not  fully  corroborated, 
and  that  an  affirmation  by  the  firm's 
attorney  had  been  substituted  for  the 
notarization.  In  view  of  these  findings 
the  DOE  determined  that  the  waiver 
should  be  considered  effective,  and  that 
the  Motion  for  Reconsideration  should 
be  denied. 

Refund  Applications 


The  Office  of  Hearings  and  Appeals  issued  the  following  Decisions  and  Orders  concerning  refund  ap¬ 
plications,  which  are  not  summarized.  Copies  of  the  full  texts  of  the  Decisions  and  Orders  are 
available  in  the  Public  Reference  Room  of  the  Office  of  Hearings  and  Appeals. 

ASPHALT  PRODUCTS  CORP . . .  RF272-69293  11/1/96 
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ASPHALT  PRODUCTS  CORP . 

CENTRAL  PETROLEUM  CO . 

.  RF777— 95178 

10/31/96 

FARMERS  UNION  CO-OP  GIN . 

.  RF772— Q51 4fi 

CRUDE  OIL  SUPPLE  REF  DIST  . 

.  RR777— nnnon 

10/30/96 

10/30/96 

10/31/96 

CRUDE  OIL  SUPPLE  REF  DIST  . 

.  RR?7?-nnnQi 

KENNY  LARSON  OIL/D&A  PUMP  &  SUPPLY  . 

PORTLAND  GENERAL  ELECTRIC  . . . 

SCHULZ  SAMITARY  SERVICE  . 

. 

RF356-2 

MUELLER  INDUSTRIES,  INC  . . . . . 

REIMER  EXPRESS  LINES,  LTD.  ET  AL  . 

SOUTHWEST  COCA-COLA  BOTTLING,  INC  . 

STROH  BREWERY  CO  . . . 

.  RK277-035Rn 

10/30/96 

11/1/96 

10/28/96 

10/30/96 

F  &  M  SCHAEFER  BREWING  CO . 

.  RC272-00357 

F  &  M  SCHAEFER  BREWING  CO . 

. . .  RK272-03551 

JOS.  SCCHLITZ  BREWING  CO  . 

.  RK272— 03552 

TRANS-MEDITERRANEAN  AIR  WAYS  . 

ROGERS  TEXACO  SVC.  STA  . 

. . .  RF272-89303 

11/1/96 

UNION  DE  TRANSPORTS  AERIENS  ET  AL  . 

WALTER  RAMSEY  ET  AL . 

10/28/96 

10/30/96 

Dismissals 

The  following  submissions  were  dismissed. 


Name 

Case  No. 

ALLIED  TOWING  CORPORATION . 

APEA  GAS  STATION  . 

RF272-91917 

RF300-15288 

RK272-03254 

RG272-496 

VFA-0234 

RK2 72-03537 
VFA-0225 
RF272-97444 
RF272-951 08 

DIVERSIFIED  AMSRIEA,  INC . 

FAIRMONT  COOPERATIVE  ASSOCIATION  . 

FOIA  GROUP,  INC . . 

FOOTE  &  DAVIES  TRANSPORT  . . . . . 

KAREN  COLEMAN  WILTSHIRE  . 

OIL  CHEM,  INC . 

ZOGLEMAN  ENTERPRISES  . 

[FR  Doc.  97-1729  Filed  1-23-97;  8:45  am) 

BILLING  CODE  6450-01-P 


Notice  of  Issuance  of  Decisions  and 
Orders;  Week  of  December  2  Through 
December  6, 1996 

During  the  week  of  December  2 
through  December  6, 1996,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  IE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 


Dated:  January  16, 1997. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Decision  List  No.  10 — Week  of 
December  2  Through  December  6, 1996 

Appeals 

Bechtel  National ,  Inc.,  12/6/96,  VFA- 
0241 

The  Department  of  Energy  considered 
an  appeal  filed  by  Bechtel  National, 

Inc.,  under  the  Freedom  of  Information 
Act  (FOLA).  Bechtel  had  sought  copies 
of  a  contract  from  the  Department’s 
Richland  Operations  Office.  Richland 
released  part  of  the  contract,  but 
withheld  part  under  Exemption  4  of  the 
FOLA  on  the  basis  that  the  information 
withheld  was  "proprietary”  to  the 
contractor.  On  appeal,  the  Department 
found  that  a  mere  description  of 
information  as  “proprietary”  is 
insufficient  justification  for  withholding 
information  under  Exemption  4. 
Accordingly,  the  Department  remanded 
the  matter  to  Richland  to  either  release 
the  information  or  to  provide  an 
adequate  justification  for  withholding  it. 
Burns  Concrete,  Inc.,  12/6/96,  VFA- 
0182 

The  DOE  granted  in  part  an  appeal  of 
the  withholding  of  documents 
submitted  by  a  third  party  in  connection 
with  a  construction  project  at  a  DOE 


laboratory.  The  DOE  found  that  some  of 
the  information  was  properly  withheld 
under  Exemption  4,  but  remanded  the 
request  for  release  of  non-exempt 
information. 

Future  Technology  intelligence  Report, 
12/4/96,  VFA-0232 

The  Department  of  Energy  (DOE) 
denied  a  Freedom  of  Information  Act 
(FOLA)  Appeal  that  was  filed  by  Future 
Technology  Intelligence  Report  (FTTR). 
In  its  Appeal,  FT1R  challenged  the 
adequacy  of  a  search  for  responsive 
documents  that  was  conducted  by  the 
Oakland  Operations  Office.  Specifically, 
FTTR  claimed  that  it  should  have  been 
provided  with  the  notes  upon  which  a 
report  that  it  requested  was  based.  The 
DOE  found  that  the  search  for 
responsive  documents  was  adequate. 
The  DOE  found  that  FTIR  was  provided 
a  copy  of  the  only  document  that  it 
requested,  i.e.,  the  report  itself. 
Furthermore,  the  OHA  concluded  that 
even  if  FTIR’s  initial  request  was  broad 
enough  to  cover  the  notes,  those  notes, 
if  they  exist,  are  not  in  the  possession 
of  the  DOE. 

Personnel  Security  Hearing 

Personnel  Security  Hearing,  12/3/96, 
VSO-0108 

An  OHA  Hearing  Officer  issued  an 
opinion  concerning  the  eligibility  of  an 
individual  for  access  authorization 
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under  10  CFR  Part  710.  The  DOE  office 
responsible  for  determining  such 
eligibility  had  issued  a  Notification 
Letter  finding  security  concerns  arising 
from  a  10  year  pattern  of  excessive 
indebtedness  and  delinquencies  and 
from  inaccuracies  on  DOE  forms  and  in 
a  Personnel  Security  Interview.  The 


Hearing  Officer  found  the  individual 
had  not  mitigated  the  security  concerns. 
Accordingly,  the  Hearing  Officer  did  not 
recommend  a  grant  of  access 
authorization. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 


Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


APPLIED  INDUSTRIALS  MATERIALS  CORP . 

GULF  OIL  CORPORATION/BUFFALO  AREO.  CORP./MILLER  TABEK 

GULF  OIL  CORPORATION/D.L.  CHEAVES  . 

MONTGOMERY  CNTY  BOARD  OF  EDUCA . 

MONTGOMERY  CNTY  BOARD  OF  EDUCA . 

MONTGOMERY  CNTY  BOARD  OF  EDUCA . 

NEW  YORK  HOSPITAL  . 


RF272— 92329 

12/6/96 

RR300-00275 

12/6/96 

RR300-00288 

12/6/96 

RC272— 322 

12/6/96 

RJ272-4 

RK272— 1105 

RJ272-00032 

12/3/96 

Dismissals 


The  following  submissions  were  dismissed. 


Name 

Case  No. 

BALAIR/CTA  . . . 

IMPERIAL  AIRLINES,  INC . 

RG272-533 

RG272-428 

INDIANA  DEPT.  OF  TRANSPORTATION  . 

RG272-1017 

LIMESTONE  CO . 

RG272-541 

LORAIN  COUNTY  LANDMARK,  INC . 

RG272-1021 

MC  TRUCKING  . 

RG272-540 

MELVIN  STONE  CO . . . 

RG272-539 

MUTUAL  MATERIALS  CO . 

RG272-578 

PEORIA  COUNTY  SERVICE  CO . 

RG272-1 022 

POWER  RIG  DRILLING  CO . 

RG272-501 

SAN  LUIS  HILLS  FARMS . . . 

RG272-1 005 

SUNRISE  COOPERATIVE  INC . 

RG272-1 020 

[FR  Doc.  97-1730  Filed  1-23-97;  8:45  am) 

BILLING  CODE  6450-01-P 


Notice  of  Issuance  of  Decisions  and 
Orders;  Week  of  December  9  Through 
December  13, 1996 

During  the  week  of  December  9 
through  December  13, 1996,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  IE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585- 
0107,  Monday  through  Friday,  between 

J.W.  MASSENGILL  ESTATE  ET  AL . 

OLIVE  SPRINGS  QUARRY  ET  AL  . 

PAGE  CO-OP.  FARM  BUREAU  ET  AL  . 


the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  January  16, 1997. 

George  B.  Breznay, 

Director ,  Office  of  Hearings  and  Appeals. 

Decision  List  No.  11 — Week  of 
December  9  Through  December  13, 
1996 

Refund  Application 

Shell  Oil  Co./Atchison,  Topeka  &  Santa 
Fe  Railway  Co.,  12/13/96,  RR-315- 
11 

The  Atchison,  Topeka  &  Santa  Fe 
Railway  Company,  Inc.  (Santa  Fe)  filed 
a  motion  for  reconsideration  of  a  denial 
by  the  Department  of  Energy’s  (DOE) 


Office  of  Hearings  and  Appeal  of  an 
application  for  an  above- volumetric 
refund  claim  in  the  DOE’s  Subpart  V 
Shell  Oil  Company  refund  proceeding. 

In  considering  the  Motion  for 
reconsideration,  OHA  found  that  Santa 
Fe’s  contention  that  Shell  should  use  a 
different  May  15, 1973  price  to  calculate 
the  Maximum  Legal  Selling  Price  for 
diesel  fuel  at  two  of  Shell’s  refineries 
was  without  merit.  The  DOE  also 
applied  the  doctrine  of  res  judicata  in 
finding  that  Santa  Fe’s  above-volumetric 
claim  was  barred  by  its  prior  settlement 
of  a  lawsuit  concerning  the  same  issues. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 

.  RK272-01365  .  12/13/96 

.  RG272-18  12/11/96 

.  RG272-00875  12/12/96 


Dismissals 
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The  following  submissions  were  dismissed. 


Name  •  Case  No. 


BEN  LINE  STEAMERS  LTD .  RG272-402 

BUFKOR,  INC . RG272-905 

CHINESE  MARITIME  TRANSPORT,  LTD  .  RG272-^00 

FARMERS  UNION  CO-OP  OIL  CO  . . .  RF272-94747 

HAROLD  M.  CLARK  EXCAVATING,  INC  .  RK272-3248 

SEATTLE  SNOHOMISH  MILL  CO.,  INC . . .  RG272-960 

TRANS-WORLD  TIRE  CORP  .  RG272-800 


[FR  Doc.  97-1731  Filed  1-23-97;  8:45  am] 

BILLING  COSE  6450-01-P 


Notice  of  Issuance  of  Decisions  and 
Orders;  Week  of  December  16  Through 
December  20, 1996 

During  the  week  of  December  16 
through  December  20, 1996,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  IE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  Federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  January  16, 1997. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Decision  List  No.  12 — Week  of 
December  16  Through  December  20, 
1996 

Appeals 

Benton  County,  Washington,  12/19/96, 
LPA-0001 

The  Office  of  Hearings  and  Appeals 
(OHA)  issued  a  decision  on  an  appeal 
that  Benton  County,  Washington  filed 
on  November  4, 1993,  under  the  Notice 
of  Interpretation  and  Procedures  (NOIP) 
implementing  the  “payments-equal-to- 
taxes”  (PETT)  provisions  of  the  Nuclear 
Waste  Policy  Act  of  1982,  as  amended 
(NWPA),  42  U.S.C.  §  10101  et  seq. 
Under  the  NOIP,  the  Department  of 
Energy  (DOE)  will  grant,  to  a  county  in 
which  a  candidate  site  for  a  high-level 


nuclear  waste  repository  is  located,  a 
payment  equal  to  the  amount  that 
county  would  receive  if  it  were 
authorized  to  tax  site  characterization 
activities  at  that  site.  See  56  Fed.  Reg. 
42314  (August  27, 1991).  The  payment 
authorized  by  the  NWPA  is  known  as  a 
“PETT  grant.”  Benton  County  submitted 
to  DOE’s  Richland  Operations  Office 
(DOE/RL)  an  estimate  of  $45.7  million 
as  the  PETT  grant  amount  it  should 
receive  for  site  characterization 
activities  at  the  Basalt  Waste  Isolation 
Project  (BWIP)  on  the  Hanford  Nuclear 
Reservation.  DOE/RL  issued  an  initial 
DOE  determination  which  denied 
Benton  County’s  PETT  claim,  except  for 
approximately  $440,000.  In  its  appeal, 
Benton  County  challenged  the  amount 
of  the  PETT  grant  awarded  to  it  by  DOE/ 
RL.  During  the  course  of  the  appeal, 
OHA  permitted  the  parties  detailed  pre- 
hearing  discovery,  a  four-day 
evidentiary  hearing  held  in  Seattle, 
Washington  in  January  1995,  extensive 
briefing,  post  hearing  depositions,  and 
an  oral  argument  held  in  Washington, 
DC  in  October  1995. 

The  OHA  addressed  the  following 
issues  in  its  decision  on  the  Benton 
County  appeal:  (1)  the  starting  date  for 
Benton  County’s  PETT  eligibility  under 
the  NWPA;  (2)  the  authority  of  the 
County  under  the  NWPA  to  assess 
interest  penalties  against  the  DOE  for 
late  payment  of  the  PETT  amounts  for 
the  tax  years  involved;  (3)  the  authority 
of  the  County  to  collect  personal 
property  taxes  for  the  1986  tax  year;  (4) 
when  the  BWIP  should  have  been 
appraised;  (5)  the  DOE  Nevada 
Operations  Office’s  (DOE/NV)  approach 
to  its  PETT  obligation  vis- ’a- vis  Nye 
County,  Nevada,  specifically,  whether 
DOE/NV  properly  considered  the 
appraised  value  of  the  Yucca  Mountain 
real  estate  at  the  beginning  of  the  PETT 
eligibility  period;  (6)  generally-accepted 
principles  of  real  estate  appraisal 
relevant  to  the  Benton  County  appeal; 
(7)  the  highest  and  best  use  of  the  BWIP 
site;  (8)  the  proper  appraisal  of  one 
portion  of  the  bare  land  on  the  BWIP 
site;  and  (9)  the  proper  appraisal  of  the 
improvements  to  real  estate  on  the 
BWIP  site. 


In  resolving  these  issues,  the  OHA 
made  the  following  determinations:  (1) 
DOE/RL  was  correct  in  beginning  with 
May  28, 1986  in  calculating  the  amount 
of  Benton  County’s  PETT  grant;  (2) 
DOE/RL  was  correct  in  excluding 
statutory  interest  penalties  calculated 
under  Washington  State  law  from  the 
amount  of  Benton  County’s  PETT  grant; 
(3)  DOE/RL  was  correct  in  excluding 
personal  property  taxes  for  1986  from 
the  amount  of  Benton  County’s  PETT 
grant;  (4)  DOE/RL  erred  in  basing  its 
PETT  determination  on  an  appraisal  of 
the  BWIP  through  hindsight  as  it  existed 
in  1993,  rather  than  on  a  retrospective 
appraisal  of  the  BWIP  as  it  existed 
during  the  period  of  PETT  eligibility 
(May  28, 1986  through  March  21, 1988); 
(5)  DOE/RL  erred  in  determining  that 
the  highest  and  best  use  of  the  BWIP 
was  other  than  "industrial  use”  for  site 
characterization  as  a  potential  high  level 
nuclear  waste  repository;  (6)  DOE/RL 
correctly  determined  that  the  purported 
“Maximum  Potential  Underground 
Facility’’  was  only  a  theoretical  concept 
during  the  PETT  eligibility  period,  and 
should  not  have  been  appraised  on  the 
basis  of  properties  sold  for  landfills  and 
related  uses  in  nearby  areas  of  the 
Pacific  Northwest;  (7)  DOE/RL  erred  in 
failing  to  measure  properly  the  residual 
value  of  improvements  to  the  BWIP 
under  the  cost  approach  to  real  estate 
appraisal  as  of  the  beginning  of  the 
period  of  PETT  eligibility;  and  (8)  DOE/ 
RL  erred  in  failing  to  treat  the 
determination  of  Benton  County’s  PETT 
amount  for  the  BWIP  site 
characterization  in  the  same  general 
manner  as  DOE’s  Nevada  Operations 
Office  treated  the  determination  of  Nye 
County’s  PETT  amount  for  the  Yucca 
Mountain  site  characterization. 
Accordingly,  the  Benton  County  appeal 
was  denied  in  part,  and  granted  in  part. 

OHA  concluded  the  decision  by 
directing  DOE/RL  to  confer  in  good  faith 
with  Benton  County  and  apply  the 
approach  used  to  negotiate  the  Nye 
County  PETT  settlement  to  resolve  this 
case  within  a  specified  time  period, 
according  to  principles  of  alternative 
dispute  resolution  applicable  to 
government  agencies.  The  parties  are 
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directed  to  submit  a  detailed  report  to 
the  OHA  appeal  panel  at  the  expiration 
of  the  remand  period,  if  they  are  unable 
to  reach  a  resolution  by  that  time.  In  the 
event  that  the  parties  fail  to  resolve  the 
case  through  a  negotiated  settlement  on 
remand,  the  OHA  will  issue  a 
supplemental  order  fixing  the  amount  of 
Benton  County’s  PETT  grant. 

William  H.  Payne,  12/16/96,  VFA-0243 

William  H.  Payne  filed  an  Appeal 
from  a  FOIA  and  Privacy  Act 
determination  in  which  the  Office  of  the 
Inspector  General  refused  to  confirm  or 
deny  the  existence  of  records  which 
would  reflect  whether  a  named 
individual  was  the  target  of  an  OIG 
investigation.  In  considering  the 
Appeal,  the  DOE  found  that  the  refusal 
to  confirm  or  deny  the  existence  of  these 
records  was  proper  because  the  records, 
if  they  exist,  would  be  exempt  from 
disclosure  under  FOIA  Exemption  7(C) 
and  the  confirmation  of  the  existence  of 
such  records  would  itself  involve  the 
disclosure  of  exempt  information.  DOE 
also  remanded  the  matter  to  the 
Headquarters’  FOIA  Office  to  conduct 
an  additional  search  for  records. 

Whistleblower  Hearings 

C.  Lawrence  Cornett  Maria  Elena  Torano 
Associates,  Inc.,  12/19/96,  VWA- 
0007,  VWA-0008 

C.  Lawrence  Cornett  (Complainant), 
an  employee  of  a  DOE/Argonne 
National  Laboratory  (ANL) 
subcontractor,  Maria  Elena  Torano 
Associates,  Inc.  (META),  filed  a  request 
for  a  hearing  under  the  DOE’s 
Contractor  Employee  Protection 
Program,  10  CFR  Part  708.  Complainant 
claimed  that  he  suffered  from  various 
forms  of  reprisal  culminating  in  his 
layoff  from  his  job  as  a  result  of  his 
raising  issues  with  his  superiors 


regarding  public  health  and  safety 
issues  pertaining  to  the  DOE’s  Waste 
Management  Programmatic 
Environmental  Impact  Statement.  A 
hearing  was  held  in  which  witnesses  for 
Complainant  and  META  testified  before 
an  Office  of  Hearings  and  Appeals 
Hearing  Officer.  On  the  basis  of  the 
testimony  and  other  evidence  in  the 
record,  the  Hearing  Officer  concluded 
that  Complainant  proved  by  a 
preponderance  of  the  evidence  that  he 
had  made  disclosures  protected  by  Part 
708  and  that  these  activities  were  a 
contributing  factor  in  the  decision  of 
META  to  lay  him  off.  In  his  Decision, 
the  Hearing  Officer  further  concluded 
that  META  had  failed  to  prove  by  clear 
and  convincing  evidence  that  it  would 
have  taken  this  action  were  it  not  for 
Complainant’s  disclosures.  The  Hearing 
Officer  therefore  determined  that 
META’s  actions  violated  the 
whistleblower  regulations  in  10  CFR 
Part  708.  Complainant  was  awarded 
back  pay,  attorneys  fees  and  costs,  the 
amount  of  which  will  be  determined  in 
a  supplemental  decision.  Complainant’s 
request  for  front  pay  and  compensation 
for  Individual  Retirement  Account  tax 
penalties  and  lost  interest  were  denied. 
META  has  the  right  to  appeal  the 
Hearing  Officer’s  Decision  to  the 
Secretary  of  Energy  or  her  designee. 
Ronny  J.  Escamilla,  12/20/96,  VWA- 
0012 

Ronny  J.  Escamilla  filed  a 
whistleblower  complaint  against 
Systems  Engineering  &  Management 
Associates,  Inc.  (SEMA),  a  DOE 
subcontractor,  at  DOE’s  Rocky  Flats 
Plant  (Rocky  Flats).  Escamilla  alleged 
that  he  made  disclosures  of  waste  and 
mismanagement  to  various  managers  at 
Rocky  Flats.  He  also  alleged  that  he 
made  a  protected  disclosure  that  he 


filed  a  complaint  to  management  at 
Rocky  Flats.  Escamilla  asserted  that 
these  disclosures  resulted  in  his  being 
harassed  in  the  workplace  and 
ultimately  terminated.  After 
investigating  the  Complaint,  the  Office 
of  Contractor  Employee  Protection 
found  that  Escamilla  had  not  met  his 
regulatory  burden  as  required  by  10  CFR 
Part  708  and,  as  a  consequence,  was 
entitled  to  no  relief.  The  OHA  Hearing 
Officer  found  that:  (1)  Escamilla  failed 
to  show  by  a  preponderance  of  evidence 
that  he  disclosed  information  which  he, 
in  good  faith,  believed  evidenced 
mismanagement  or  waste  associated 
with  the  computer  system  he  was  hired 
to  support;  (2)  Escamilla  proved  by  a 
preponderance  of  evidence  that  he 
disclosed  to  SEMA  the  fact  he  had  filed 
a  complaint  with  DOE  and  he  also 
proved  that  the  disclosure  relating  to  the 
filing  of  his  complaint  was  a 
contributing  factor  to  his  termination; 
and  (3)  SEMA  proved  by  clear  and 
convincing  evidence  that  it  would  have 
terminated  Escamilla  absent  his 
disclosure.  Accordingly,  the  OHA 
Hearing  Officer  found  that  Escamilla 
failed  to  establish  the  existence  of  any 
violations  of  the  DOE’s  Contractor 
Employee  Protection  Program  for  which 
relief  is  warranted  under  10  CFR  Part 
708.10. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


AMKOTA  COOP  ET  AL . 

BERMAN’S  MOTOR  EXPRESS . 

BLACKDUCK  CO-OP  AG  SERVICES,  INC.  ET  AL  . 

BULK  TRANSPORT,  INC  . 

CRUDE  OIL  SUPPLE  REF  DIST . 

CYRUS  TRUCK  LINES,  INC . 

KHS  AIR  FREIGHT,  INC  . 

GOOD  HOPE  REFINERIES/ AMERADA  HESS  CORPORATION . 

MOHAVE  VALLEY  SCHOOL  DISTRICT  ET  AL  . „ . 

STAVOLA  ASPHALT  CO.,  INC.  ET  AL . 

Dismissals 

The  following  submissions  were  dismissed. 


RF272— 94715 

RR272-195 

RG272-603 

RF272— 97377 

RB272-00095 

RF272— 99112 

RF272— 99114 

RF339-1 

RF272-79157 

RG272-00802 


12/19/96 


12/17/96 

12/19/96 

12/17/96 

12/17/96 


12/17/96 

12/17/96 

12/19/96 


ARAWAK  PAVING  CO..  INC . 

BOUNDS  OIL  COMPANY  . 

COFFEE  CONSTRUCTION  CO  .._ . 

HAROLD  &  J.E.  LAYTON . 

HOLMES  TRANSPORTATION  INC . 

J&S  SERVICES  . . 

LAS  VEGAS  PAVING  CORP . 

LAUREL  COUNTY  FISCAL  COURT . 


Name 


Case  No. 


RG272-991 

RF300-16969 

RG272-993 

RG272-994 

RR272-196 

RG272-265 

RG272-376 

RF272-95282 
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Name  Case  No. 


POE  ASPHALT  PAVING.  INC . . . . .  RG272-99Q 

SANKEY  CONSTRUCTION,  INC  .  RG272-992 


(FR  Doc.  97-1732  Filed  1-23-97;  8:45  am] 

BILUNG  CODE  645O-01-P  ' 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5680-5] 

Clean  Air  Act;  Acid  Rain  Provisions 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  the  1997  EPA  S02 
allowance  auctions. 

SUMMARY:  Pursuant  to  Title  IV  of  the 
Clean  Air  Act  and  40  CFR  Part  73,  the 
EPA  is  responsible  for  implementing  a 
program  to  reduce  emissions  of  sulfur 
dioxide  (SO2),  a  precursor  of  acid  rain. 
The  centerpiece  of  the  SO2  control 
program  is  the  allocation  of  transferable 
allowances,  or  authorizations  to  emit 
S02,  which  are  distributed  in  limited 
quantities  for  existing  utility  units  and 
which  eventually  must  be  held  by 
virtually  all  utility  units  to  cover  their 
S02  emissions.  These  allowances  may 
be  transferred  among  polluting  sources 
and  others,  so  that  market  forces  may 
govern  theit  ultimate  use  and 
distribution,  resulting  in  the  most  cost- 
effective  sharing  of  the  emissions 
control  burden.  In  addition,  EPA  is 
directed  under  Section  416  of  the  Act  to 
conduct  annual  sales  and  auctions  of  a 
small  portion  of  allowances  (2.8%) 
withheld  horn  the  total  allowances 
allocated  to  utilities  each  year.  Sales 
and  auctions  are  expected  to  stimulate 
and  support  such  a  market  in 
allowances  and  to  provide  a  public 
source  of  allowances,  particularly  to 
new  units  for  which  no  allowances  are 
allocated.  Today,  the  Acid  Rain  Division 
is  giving  notice  of  the  fifth  annual  SO2 
allowance  auctions.  The  regulations 
governing  the  auctions  and  sales  were 
promulgated  on  December  17, 1991  (40 
CFR  Part  73,  Subpart  E). 

EPA  has  delegated  the  administration 
of  the  EPA  allowance  auctions  to  the 
Chicago  Board  of  Trade  (CBOT).  The 
auctions  will  be  conducted  under  the 
regulations  cited  above.  Anyone  can 
participate  in  the  EPA  auctions  and 
bidders  are  not  restricted  as  to  the 
quantity  or  price  of  their  bid. 
Allowances  sold  at  the  auctions  will  be 
sold  to  the  highest  bidder  until  no 
allowances  remain.  The  1997  auctions 
will  consist  of  one  “spot”  auction  and 


two  “advance”  auctions.  Allowances 
sold  in  the  spot  auction  are  useable  for 
compliance  beginning  in  1997. 
Allowances  sold  in  the  6-year  advance 
auction  are  useable  for  compliance 
beginning  in  2003;  allowances  sold  in 
the  7-year  advance  auction  are  useable 
for  compliance  beginning  in  2004. 

25,000  allowances — the  unsold 
allowances  from  the  1996  direct  sale — 
will  be  sold  in  the  6-year  advance 
auction,  150,000  allowances  will  be  sold 
in  the  spot  auction  and  125,000 
allowances  will  be  sold  in  the  7-year 
advance  auction.  Bid  Forms  for  the  1997 
auctions  must  be  received  by  the  CBOT 
by  the  close  of  business  on  March  18, 
1997.  The  auctions  themselves  will  be 
conducted  on  March  24, 1997,  with  the 
results  announced  on  March  26. 

CBOT  will  also  sell  in  the  1997 
auctions  any  spot,  6-year  advance,  or  7- 
year  advance  allowances  that  are  offered 
by  others  holding  allowances  in  EPA’s 
Allowance  Tracking  System.  However, 
offered  allowances  will  be  sold  after  the 
allowances  that  were  withheld  irom  the 
utilities,  so  offered  allowances  will 
consequently  be  sold  at  a  lower  price 
than  the  withheld  allowances.  Owners 
of  offered  allowances  may  set  a 
minimum  price  for  their  allowances. 
However,  under  40  CFR  73.70,  such 
offered  allowances  must  have  a  » 
minimum  price  in  whole  dollars.  To 
offer  allowances  in  the  EPA  auctions, 
owners  of  allowances  must  submit  a 
SO2  Allowance  Offer  Form  to  EPA  by 
the  close  of  business  on  March  3, 1997. 
The  auction  and  sale  regulations  require 
that  offer  forms  be  received  by  EPA  no 
later  than  15  business  days  prior  to  the 
date  of  the  auctions. 

ADDRESSES:  U.S.  EPA  Acid  Rain 
Division  (6204J),  Attn:  Auctions  and 
Sales,  401  M  St.,  S.W.,  Washington,  DC 
20460. 

Chicago  Board  of  Trade,  Attn:  EPA 
Auctions,  141  W.  Jackson  Blvd.,  Suite 
2240,  Chicago,  IL  60604. 

Forms  needed  to  participate  in  the 
EPA  auctions  are  available  from  the 
Acid  Rain  Division.  To  obtain  forms, 
call  the  Add  Rain  Hotline  at  (202)  233- 
9620. 

FOR  FURTHER  INFORMATION:  Information 
on  bidding  in  the  1997  EPA  auctions 
can  be  found  in  the  brochure  “How  to 
Bid  in  the  EPA  SO2  Allowance 
Auctions,  Fifth  Annual  Auctions — 
March  24, 1997;”  general  information 
on  the  EPA  auctions  can  be  found  in  the 


“Acid  Rain  Program  Allowance  * 
Auctions  and  Direct  Sales”  fact  sheet. 
These  publications  can  be  obtained  by 
calling  the  Acid  Rain  Hotline,  by 
writing  to  EPA  at  the  address  listed 
above,  or  by  accessing  the  Acid  Rain 
Program  home  page  on  the  Internet  at 
http :// www.epa  .gov/acidrain/ 
ardhome.html  where  additional 
information  on  the  Acid  Rain  Program 
is  also  available. 

Dated:  January  13, 1997. 

Brian  J.  McLean, 

Director,  Acid  Rain  Division. 

(FR  Doc.  97-1764  Filed  1-23-97;  8:45  am] 
BILUNG  CODE  8560-50-  P 


[ER-FRL-5476-8] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  OR  (202)  564-7153.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  January  13, 1997 
Through  January  17, 1997  Pursuant  to 
40  CFR  1506.9. 

EIS  No.  970009,  Final  EIS,  FHW,  NC, 
US-220  Connecting  the  Star/Biscoe/ 
Candor  Bypass,  Improvement,  Funding, 
Right-of-Way,  Possible  COE  Permit, 
Montgomery  and  Richmond  County, 

NC,  Due:  February  24, 1997,  Contact: 
Nicholas  L.  Graf  (919)  856-4346. 

EIS  No.  970010,  Final  EIS,  COE,  CA, 
San  Diego  County  Water  Authority 
Emergency  Water  Storage  Project, 
Construction  and  Operation,  COE 
Section  404  Permit  and  Permit 
Application,  San  Diego  County,  CA, 
Due:  February  24, 1997,  Contact:  David 
Zoutendyk  (619)  674-5384. 

EIS  No.  970011,  Final  EIS,  AFS,  AK, 
Lab  Bay  Project  Area  Timber  Harvest, 
Implementation,  COE  Section  404,  EPA 
NPDES  and  Coast  Guard  Bridge  Permits 
Issuance,  Thome  Bay  Ranger  District, 
Ketchikan  Administrative  Area,  Tongass 
National  Forest,  Prince  of  Wales  Island, 
AK,  Due:  February  24, 1997,  Contact: 
Dave  Arrasmith  (907)  225-3101. 

EIS  No.  970012,  Final  EIS,  AFS,  PA, 
Allegheny  National  Wild  and  Scenic 
River  Management  Plan, 
Implementation,  Allegheny  National 
Forest,  Venango,  Warren  and  Forest 
Counties,  PA,  Due:  February  24, 1997, 
Contact:  Lionel  Lemery  (814)  723-5150. 

EIS  No.  970013,  Draft  EIS,,  FHW,  WA, 
1-5  Toutle  Park  Road  to  Maytown, 
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Transportation  Improvements,  Funding, 
COE  Section  404  Permit,  US  Coast 
Guard  and  NPDES  Permits,  Cowlitz, 
Lewis  and  Thurston  Counties,  WA,  Due: 
March  10, 1997,  Contact:  Gene  Fong 
(360)  753-9480. 

EISNo.  970014,  Draft  EIS„  AFS,  WA, 
Long  Draw  Salvage  Sale, 

Implementation,  Okanogan  National 
Forest,  Tonasket  Ranger  District, 
Okanogan  County,  WA,  Due:  March  10, 
1997,  Contact:  John  Townsley  (509) 
826-3568. 

EIS  No.  970015,  Final  EIS,  COE,  VA, 
Lower  Virginia  Peninsula  Regional  Raw 
Water  Supply  Plan,  Permit  Approval, 
Cohoke  Mill  Creek,  King  William 
County,  VA,  Due:  February  24, 1997, 
Contact:  Pamela  K.  Painter  (757)  441- 
7654. 

EIS  No.  970016,  Final  EIS,  BLM,  CA, 
Eagle  Mountain  Landfill  and  Recycling 
Center  Project,  Land  Exchange,  Right-of- 
Way  Grants  and  COE  Section  404  Permit 
Issuance,  Riverside  County,  CA,  Due: 
February  24, 1997,  Contact:  Douglas 
Romoli  (909)  697-5237. 

EIS  No.  970017,  Final  Supplement, 
AFS,  OR,  Mount  Hood  Meadows  Ski 
Area  Additional  Development  and 
Expansion  to  the  Skiing  and  Summer 
Areas,  Construction  to  Forest  Road 
3555,  Special  Use  Permit  and  NPDES 
Permit,  Hood  River  Ranger  District, 
Mount  Hood  National  Forest,  Hood 
River  County,  OR,  Due:  February  24, 
1997,  Contact:  Ken  Davis  (541)  352- 
6002. 

EIS  No.  970018,  Final  EIS,  NPS,  AK, 
Denali  (South  Slope)  National  Park  and 
Preserve  Development  Concept  Plan, 
Implementation,  Mantanuska-Susitna 
Borough,  AK,  Due:  February  24, 1997, 
Contact:  Nancy  Swantcn  (907)  257- 
2651. 

EIS  No.  970019,  Draft  EIS,,  AFS,  CA, 
Desolation  Wilderness  Management 
Guidelines  Revisions  for  the  Eldorado 
National  Forest  and  the  Lake  Tahoe 
Basin  Management  Unit  (LTBMU), 
Limits  of  Acceptable  Change  (LAC), 
Eldorado  County,  CA,  Due:  April  04, 
1997,  Contact:  Diana  Erickson  (916) 
622-5061. 

EIS  No.  970020,  Draft  EIS,,  FHW,  CA, 
CA-84 — Realignment  Project, 
Transportation  Improvement  between 
CA-84  from  1-880  to  CA-2389/Mission 
Blvd,  Funding  and  COE  Section  404 
Permit,  in  the  Cities  of  Fremont, 
Hayward  and  Union,  Alameda  County, 
CA,  Due:  March  21, 1997,  Contact:  John 
R.  Schultz  (916)  498-5041. 

EIS  No.  970021,  Draft  EIS,,  GSA,  FL, 
9300-9499  NW  41st  Street  Immigration 
and  Naturalization  Service  Facility 
Consolidation,  Development, 
Construction  and  Operation,  Leasing, 
Dade  County,  FL,  Due:  March  10, 1997, 


Contact:  Philip  Youngberg  (404)  331- 
4540. 

EIS  No.  970022,  Final  EIS,  USA,  CA, 
Camp  Roberts  Army  National  Guard 
Training  Site,  Implementation, 
Combined-Forces  Training  Activities, 
New  Equipment  Utilization  and  Range 
Modernization  Program,  Monterey  and 
San  Luis  Obispo  Counties,  CA,  Due: 
February  24, 1997,  Contact:  Major  Brad 
Jorgensen  (703)  607-7986. 

EIS  No.  970023,  Draft  EIS,  FHW,  NC, 
Wilmington  Bypass  Transportation 
Improvements,  US  17  to  US  421, 
Funding,  COE  Section  10  and  404 
Permits  and  US  Coast  Guard  Bridge 
Permit  Issuance,  Brunswick  and  New 
Hanover  Counties,  NC,  Due:  March  14, 
1997,  Contact:  Nicholas  L.  Graf  (919) 
856-4346. 

EIS  No.  970024,  Draft  EIS,  COE,  MD. 
Baltimore  Harbor  Anchorages  and 
Channels  Feasibility  Study,  Maritime 
Improvements,  Port  of  Baltimore, 
Baltimore  City,  Baltimore  County,  and 
Anne  Arundel  County,  MD,  Due:  March 
10, 1997,  Contact:  Wes  Coleman  (410) 
962-4713. 

Dated:  January  21, 1997 
William  D.  Dickerson, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

|FR  Doc.  97-1813  Filed  1-23-97;  8:45  am) 

BILLING  CODE  6660-60-P 


[PF-660;  FRL-5380-2] 

DeKalb  Genetics  Corporation; 

Pesticide  Tolerance  Petitions  Filings 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  filing. 

SUMMARY:  This  notice  announces  the 
filing  of  pesticide  petitions  proposing 
regulations  establishing  exemptions 
from  the  requirement  of  a  tolerance  for 
residues  of  the  active  ingredient  plant- 
pesticide  Bacillus  thuringiensis  subsp. 
kurstaki  CrylA(c)  protein  and  the 
genetic  material  necessary  for  the 
production  of  this  protein  in  or  on  all 
raw  agricultural  commodities  and  the 
inert  ingredient  plant-pesticide 
phosphinothricin  acetyltransferase 
protein  and  the  genetic  material 
necessary  for  the  production  of  this 
protein  in  or  on  all  raw  agricultural 
commodities.  This  notice  includes  a 
summary  of  the  petition  that  was 
prepared  by  the  petitioner,  DeKalb 
Genetics  Corporation. 

OATES:  Comments,  identified  by  the 
docket  number  PF-660,  must  be 
received  on  or  before  February  24, 1997. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 


Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  record  has  been  established  for  this 
notice  document  under  docket  number 
PF-660  (including  any  comments  and 
data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
the  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Rm.  1132,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov  or  by 
submitting  disks.  Electronic  comments 
must  be  submitted  either  in  ASCII 
format  (avoiding  the  use  of  special 
characters  and  any  form  of  encryption) 
or  in  WordPerfect  in  5,1  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
PF-660.  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  The 
official  record  for  this  rulemaking,  as 
well  as  the  public  version  described 
above,  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  “Confidential 
Business  Information”  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

No  CBI  should  be  submitted  through  e- 
mail.  A  copy  of  the  comment  that  does 
not  contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
.without  prior  notice. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Mendelsohn,  Biopesticides  and 
Pollution  Prevention  Division  (7501W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 

Office  location,  telephone  number,  and 
e-mail  address:  5th  Floor,  CS  Bl,  2805 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
703-308-8715;  e-mail: 
mendelsohn.mike@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  (PP)  6E4710 
and  6F4711  from  DeKalb  Genetics 
Corporation  (Dekalb),  3100  Sycamore 
Road,  DeKalb,  IL  60115.  The  petitions 
propose,  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a,  to  amend  40 
CFR  part  180  to  establish  exemptions 
from  the  requirement  of  a  tolerance  for 
the  plant-pesticides  Bacillus 
thuringiensis  subsp.  kurstaki  CrylA(c) 
protein  and  the  genetic  material 
necessary  for  the  production  of  this 
protein  in  or  on  all  raw  agricultural 
commodities  and  phosphinothricin 
acetyltransferase  protein  and  the  genetic 
material  necessary  for  the  production  of 
this  protein  in  or  on  all  raw  agricultural 
commodities.  EPA  has  determined  that 
the  petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2);  however,  EPA  has  not 
fully  evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

Dekalb  has  stated  that  analytical 
methods  for  the  detection  and 
measurement  of  the  CrylA(c)  and  PAT 
proteins  are  not  needed  since  they  are 
petitioning  for  exemptions  from  the 
requirement  of  a  tolerance  on  the  basis 
of  mammalian  safety. 

As  required  by  section  408(d)  of  the 
FFDCA,  as  recently  amended  by  the 
Food  Quality  Protection  Act,  Dekalb 
included  in  the  petition  a  summary  of 
the  petition  and  authorization  for  die 
summary  to  be  published  in  the  Federal 
Register  in  a  notice  of  receipt  of  the 
petition.  The  summary  represents  the 
views  of  Dekalb;  EPA,  as  mentioned 
above,  is  in  the  process  of  evaluating  the 
petition.  As  required  by  section 
408(d)(3)  EPA  is  including  the  summary 
as  a  part  of  this  notice  of  filing.  EPA 
may  have  made  minor  edits  to  the 
summary  for  the  purpose  of  clarity. 

I.  Petition  Summary  for  PP  6F4711 

This  unit  summarizes  information 
cited  by  DeKalb  to  support  the  proposed 
tolerance  exemption  for  Bacillus 
thuringiensis  subsp.  kurstaki  CryLA(c) 
protein  and  the  genetic  material 


necessary  for  the  production  of  this 
protein  in  or  on  all  raw  agricultural 
commodities  when  used  as  a  plant- 
pesticide  active  ingredient. 

A.  Bacillus  thuringiensis  subsp.  kurstaki 
CrylA(c)  Protein  Uses 

Com,  Zea  mays  L.,  has  been 
genetically  engineered  to  be  resistant  to 
Lepidopteran  insect  pests.  Insect 
protection  was  accomplished  by 
insertion  of  the  crylA(c)  gene  from 
Bacillus  thuringiensis  subsp.  kurstaki 
which  encodes  a  protein  that  is 
specifically  insecticidal  to  Lepidopteran 
insect  larvae  but  Dekalb  believes  is  safe 
to  nontarget  organisms  such  as 
mammals,  birds,  fish,  and  nontarget 
insects.  CrylA(c)  protein  is  used  as  a 
“plant-pesticide”  in  transgenic  com 
plants  to  control  Lepidopteran  insects 
including  European  com  borer.  CryiA(c) 
com  will  be  deployed  in  situations 
where  Lepidopteran  insect  control  is 
important. 

B.  Product  Identity  and  Chemistry 

Product  analysis  data  demonstrated 
that  microbially  expressed  and  purified 
CryLA(c)  delta  endotoxin  used  for 
mammalian  toxicological  testing 
purposes  is  not  significantly  different 
than  the  delta  endotoxin  expressed  in 
the  plant.  The  following  assays  were 
used  to  determine  the  similarity  of  the 
microbially  expressed  and  purified 
CryLA(c)  delta  endotoxin  and  that 
produced  in  com:  SDS-PAGE,  Western 
blots,  amino  acid  sequencing,  testing  for 
post  translational  modification,  and 
insect  bioactivity.  These  assays 
demonstrated  that  the  truncated 
CryLA(c)  delta  endotoxin  expressed  in 
com  and  the  tryptic  core  of  the 
microbially-produced  CrylA(c) 
endotoxin  are  similar. 

C.  Mammalian  Toxicological  Profile 

The  CryLA(c)  protein  produced  in 
transgenic  com  is  the  tryptic  core  of 
CrylA(c)  found  in  nature  and  used  in 
Bacillus  thuringiensis  susp.  kurstaki 
microbial  formulations  that  have  been 
registered  with  the  EPA  and  have  been 
commercially  available  for  over  30 
years.  To  be  active  against  the  target 
insect,  CrylA(c)  protein  must  be 
ingested.  In  the  insect  gut,  the  protein 
binds  to  specific  receptors  in  the  insect 
mid-gut,  inserts  into  die  membrane  and 
forms  ion-specific  pores.  These  events 
disrupt  the  digesdve  processes  and 
cause  the  death  of  the  insect.  There  are 
no  receptors  for  the  protein  delta 
endotoxins  of  Bacillus  thuringiensis 
subspecies  on  the  surface  of  mammalian 
intestinal  cells;  therefore  humans  are 
not  susceptible  to  these  proteins. 


The  mammalian  toxicological  data 
submitted  in  support  of  the  exemption 
from  the  requirement  for  a  tolerance 
include  an  acute  oral  toxicity  study  with 
mice  and  a  test  for  digestibility  under 
simulated  gastric  conditions.  The  results 
of  these  studies  demonstrate  that 
CryLA(c)  protein  has  an  acute  LDso 
greater  than  3,325  mg/kg.  In  tests  for 
digestibility  in  simulated  gastric  fluid, 
CiyLA(e)  protein  was  found  to  degrade 
to  below  detectable  levels  within  a  few 
seconds  when  exposed  to  full  strength 
gastric  fluid.  When  exposed  to 
simulated  gastric  fluid  that  had  been 
diluted  100-fold,  CrylA(c)  protein 
degraded  to  below  detectable  levels  in 
five  minutes.  Given  the  rapid 
digestibility  of  CrylA(c)  delta  endotoxin, 
no  chronic  effects  are  expected.  CryiA(c) 
delta  endotoxin,  or  metabolites  of  the 
endotoxin  are  not  known  to,  or  expected 
to  have  any  effect  on  the  immune  or 
endocrine  systems.  Proteins  in  general 
are  not  carcinogenic,  therefore,  no 
carcinogenic  risk  is  associated  with  the 
CryiA(c)  protein. 

Current  scientific  knowledge  suggests 
that  common  food  allergens  tend  to  be 
resistant  to  degradation  by  heat,  acid, 
and  proteases  and  are  glycosylated  and 
present  at  high  concentrations  in  food. 
CryLA(c)  delta  endotoxin  is  rapidly 
degraded  by  simulated  gastric  fluid,  is 
not  present  as  a  major  component  in 
food,  and  is  apparently  nonglycosylated 
or  otherwise  post-translationally 
modified  when  produced  in  plants. 
Despite  decades  of  widespread  use  of 
Bacillus  thuringiensis  as  a  pesticide  (it 
has  been  registered  since  1961),  there 
have  been  no  confirmed  reports  of 
immediate  or  delayed  allergic  reactions 
to  the  delta  endotoxins  despite 
significant  oral,  dermal,  and  inhalation 
exposure  to  microbial  products 
containing  the  delta  endotoxins. 

The  genetic  material  necessary  for  the 
production  of  Bacillus  thruringiensis 
CrylA(c)  delta  endotoxin  are  nucleic 
acids  (DNA)  which  comprise  the  genetic 
material  encoding  the  CrylA(c)  delta 
endotoxin  and  the  regulatory  regions 
associated  with  the  gene.  Regulatory 
regions  are  the  genetic  material  that 
control  the  expression  of  the  genetic 
material  encoding  the  CryLA(c)  delta 
endotoxin,  such  as  promoters, 
terminators,  introns,  and  enhancers. 
DNA  is  common  to  all  forms  of  plant 
and  animal  life,  and  there  are  no  known 
instances  of  where  nucleic  acids  have 
been  associated  with  toxic  effects 
related  to  their  consumption.  The 
nucleic  acids  introduced  into  CryLA(c) 
com  have  been  characterized.  No 
mammalian  toxicity  is  expected  from 
dietary  exposure  to  the  genetic  material 
necessary  for  the  production  of  the 
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Bacillus  thuringiensis  CrylA(c) 
endotoxin  in  com. 

D.  Aggregate  Exposure 

Exposure  via  dermal  exposure  or 
inhalation  is  unlikely  given  that  the 
delta  endotoxin  is  contained  in  plant 
cells.  Transfer  of  the  pesticide  to 
drinking  water  is  highly  unlikely  given 
that  CrylA(c)  protein  has  been  shown  to 
degrade  in  senescing  com  plants  and  Bt 
proteins  are  known  to  rapidly  degrade 
in  the  soil.  Oral  exposure,  at  very  low 
levels,  may  occur  bo m  ingestion  of- 
processed  com  products  however  the 
lack  of  mammalian  toxicity,  and  the 
digestibility  of  the  protein  have  been 
demonstrated. 

E.  Cumulative  Exposure 

Consideration  of  a  common  mode  of 
toxicity  is  not  appropriate  given  that 
there  is  no  indication  of  mammalian 
toxicity  of  CrylA(c)  protein  and  no 
information  that  indicates  that  toxic 
effects  would  be  cumulative  with  any 
other  compounds. 

F.  Safety  Determination 

1.  U.S.  population  in  general.  The 
lack  of  acute  toxicity  and  the  rapid 
digestibility  of  CrylA(c)  delta  endotoxin 
provides  evidence  for  the  lack  of 
toxicity  and  allergenicty  and  Dekalb 
believes  support  an  exemption  horn  the 
requirement  for  a  tolerance  for  Bacillus 
thuringiensis  subsp.  kurstaki  CrylA(c) 
protein.  Bacillus  thuringiensis  subsp. 
kurstaki  delta  endotoxins  have  been 
used  in  microbial  insecticide 
formulations  that  have  been  registered 
by  the  EPA  and  commercially  available 
since  the  early  1960s. 

2.  Infants  and  children.  The  use  sites 
for  CrylA(c)  delta  endotoxin  are  all 
agricultural  for  control  of  Lepidopteran 
insects.  Therefore,  nondietary  exposure 
to  infants  and  children  is  not  expeGted. 
Dekalb  believes  that  the  lack  of  toxicity 
of  CryLA(c)  delta  endotoxin  and  history 
of  safe  use  of  Bacillus  thruringiensis 
subsp.  kurstaki  delta  endotoxins 
provides  reasonable  certainty  that  no 
harm  will  result  to  infants  and  children 
hem  aggregate  dietary  exposure  to 
residues  of  CrylA(c). 

G.  Existing  Tolerances  or  Tolerance 
Exemptions 

An  exemption  from  the  requirement 
for  a  tolerance  was  granted  by  the  EPA 
for  “Plant-pesticide  Bacillus 
thuringiensis  CryLA(c)  Delta-Endotoxin 
and  the  Genetic  Material  Necessary  for 
Its  Production  in  Cotton,”  Federal 
Register:  September  15, 1995,  (60  FR 
47871;  FRL— 4976-9). 


II.  Petition  Summary  for  PP  6E4710 

This  unit  summarizes  information 
cited  by  DeKalb  to  support  the  proposed 
tolerance  exemption  for 
phosphinothricin  acetyltransferase 
protein  and  the  genetic  material 
necessary  for  the  production  of  this 
protein  in  or  on  all  raw  agricultural 
commodities  when  used  as  a  plant- 
pesticide  inert  ingredient. 

A.  Phosphinothricin  Acetyltransferase 
Protein  Uses 

Phosphinothricin  acetyltransferase  or 
PAT  protein,  is  used  as  “plant-pesticide 
inert  ingredient”  in  transgenic,  insect 
protected  com  plants.  PAT  functions  as 
a  selectable  marker  and  as  well  as  a 
source  of  resistance  to  glufosinate 
herbicides.  PAT  protein  is  encoded  by 
the  bar  gene,  originally  cloned  from  a 
common  soil  bacterium,  Streptomyces 
hygroscopicus.  Insect  protected  com 
will  be  deployed  in  situations  where 
Lepidopteran  insect  control  is 
important. 

B.  Product  Identity  and  Chemistry 

Product  analysis  data  demonstrated 
that  microbially  expressed  and  purified 
PAT  protein  used  for  mammalian 
toxicological  testing  purposes  is  not 
significantly  different  than  the  PAT 
protein  expressed  in  the  plant.  The 
following  assays  were  used  to  determine 
the  similarity  of  the  microbially 
expressed  and  purified  PAT  protein  and 
that  produced  in  com:  SDS- 
PAGE.Westem  blots,  amino  acid 
sequencing  and  testing  for  post 
translational  modification.  These  assays 
demonstrated  that  the  PAT  protein 
expressed  in  com  and  PAT  protein 
produced  in  and  purified  from  a 
microbial  source  are  similar. 

C.  Mammalian  Toxicological  Profile 

The  PAT  enzyme  catalyzes  the 
transfer  of  an  acetyl  group  from  acetyl 
CoA  to  the  amino  group  of 
phosphinothricin  (also  known  as 
glufosinate).  The  enzyme  is  highly 
substrate  specific.  Dekalb  believes  it  is 
therefore  highly  imlikely  that  PAT  will 
acetylate  any  naturally  occurring 
compound  in  maize  cells. 

The  mammalian  toxicological  data 
submitted  in  support  of  the  exemption 
from  the  requirement  for  a  tolerance 
include  an  acute  oral  toxicity  study  with 
mice  and  a  test  for  digestibility  under 
simulated  gastric  conditions.  The  results 
of  these  studies  demonstrate  that  PAT 
protein  has  an  acute  LDjo  greater  them 
2,500  mg/kg.  In  tests  for  digestibility  in 
simulated  gastric  fluid,  PAT  protein  was 
found  to  degrade  to  below  detectable 
levels  within  2  minutes  when  exposed 
to  full  strength  gastric  fluid.  When 


exposed  to  simulated  gastric  fluid  that 
had  been  diluted  100-fold,  PAT  protein 
degraded  to  below  detectable  levels  in  5 
minutes.  Given  the  rapid  digestibility  of 
PAT  protein,  no  chronic  effects  are 
expected.  PAT  protein  or  metabolites 
protein  are  not  known  to,  or  expected  to 
have  any  effect  on  the  immune  or 
endocrine  systems.  Proteins  in  general 
are  not  carcinogenic,  therefore,  no 
carcinogenic  risk  is  associated  with  the 
PAT  protein. 

Current  scientific  knowledge  suggests 
that  common  food  allergens  tend  to  be 
resistant  to  degradation  by  heat,  acid, 
and  proteases  and  are  glycosylated  and 
present  at  high  concentrations  in  food. 
PAT  protein  is  rapidly  degraded  by 
simulated  gastric  fluid,  is  not  present  as 
a  major  component  in  food,  and  is 
apparently  nonglycosylated  or 
otherwise  post-translationally  modified 
when  produced  in  plants. 

The  genetic  material  necessary  for  the 
production  of  PAT  protein  are  nucleic 
acids  (DNA)  which  comprise  the  genetic 
material  encoding  the  PAT  protein  and 
the  regulatory  regions  associated  with 
the  gene.  Regulatory  regions  are  the 
genetic  material  that  control  the 
expression  of  the  genetic  material 
encoding  the  PAT  protein,  such  as 
promoters,  terminators,  introns,  and 
enhancers.  DNA  is  common  to  all  forms 
of  plant  and  animal  life,  and  there  are 
no  known  instances  of  where  nucleic 
acids  have  been  associated  with  toxic 
effects  related  to  their  consumption.  The 
nucleic  acids  introduced  into  insect 
protected  com  have  been  characterized. 
No  mammalian  toxicity  is  expected 
from  dietary  exposure  to  the  genetic 
material  necessary  for  the  production  of 
the  PAT  protein  in  com. 

D.  Aggregate  Exposure 

Exposure  via  dermal  exposure  or 
inhalation  is  imlikely  given  that  the 
PAT  protein  is  contained  in  plant  cells. 
Transfer  of  the  pesticide  to  drinking 
water  is  highly  unlikely  given  that  PAT 
protein  is  undetectable  in  pollen,  has 
been  shown  to  degrade  in  senescing 
com  plants.  Oral  exposure,  at  very  low 
levels,  may  occur  from  ingestion  of 
processed  com  products;  however, 
Dekalb  believes  that  the  lack  of 
mammalian  toxicity,  and  the 
digestibility  of  the  protein  have  been 
demonstrated. 

E.  Cumulative  Exposure 

Dekalb  believes  that  consideration  of 
a  common  mode  of  toxicity  is  not 
appropriate  given  that  there  is  no 
indication  of  mammalian  toxicity  of 
PAT  protein  and  no  information  that 
indicates  that  toxic  effects  would  be 
cumulative  with  any  other  compounds. 
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F.  Safety  Determination 

1.  f/.S.  population  in  general.  Dekalb 
believes  that  the  lack  of  acute  toxicity 
and  the  rapid  digestibility  of  PAT 
protein  provide  evidence  for  the  lack  of 
toxicity  and  allergenicty  and  support  an 
exemption  from  die  requirement  for  a 
tolerance  for  PAT  protein. 

2.  Infants  and  children.  The  use  sites 
for  insect  protected  com  containing 
PAT  protein  are  all  agricultural  for 
control  of  Lepidopteran  insects. 
Therefore,  nondietary  exposure  to 
infants  and  children  is  not  expected. 
Dekalb  believes  that  the  lack  of  toxicity 
of  PAT  protein  provides  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
dietary  exposure  to  residues  of  PAT. 

G.  Existing  Tolerances  or  Tolerance 
Exemptions 

An  exemption  from  the  requirement 
for  a  tolerance  was  granted  by  the  EPA 
for  “Plant-pesticide  Inert  Ingredient 
Phosphinothricin  Acetyltransferase 
(PAT)  and  the  Genetic  Material 
Necessary  for  Its  Production  (Plasmid 
Vector  pCIBP3064)  in  Com,”  Federal 
Register:  August  16, 1995,  (60  FR  42450; 
FRL— 4971-2). 

III.  Administrative  Matters 

EPA  invites  interested  persons  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a 
notification  indicating  the  document 
control  number  [PF-660].  All  written 
comments  filed  in  response  to  this 
petition  will  be  available  in  the  Public 
Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8:30  a  m.  to  4  p.m.,  Monday  through 
Fridy,  except  legal  holidays. 

A  record  has  been  established  for  this 
notice  under  docket  number  [PF-660] 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 


use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  “ADDRESSES”  at  the  beginning  of 
this  document. 

Authority:  21  U.S.C.  346a. 

List  of  Subjects 
Environmental  protection, 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping. 

Dated:  January  17, 1997. 

Flora  Chow, 

Acting  Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  97-1754  Filed  1-23-97;  8:45  am) 
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[PF-693;  FRL-5583-8] 

Drexel  Chemical  Company;  Pesticide 
Tolerance  Petition  Filing 

AGENCY;  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  filing. 

SUMMARY:  This  notice  is  a  summary  of 
a  pesticide  petition  proposing  the 
establishment  of  a  tolerance  for  residues 
of  diuron  in  or  on  the  edible  portions  of 
catfish.  The  summary  was  prepared  by 
the  petitioner,  Drexel  Chemical 
Company. 

OATES:  Comments,  identified  by  the 
docket  number  [PF-693],  must  be 
received  on  or  before,  February  24, 

1997. 

ADDRESSES:  By  mail,  submit  written 
comments  to  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to  Rm.  1132,  CM#2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  should  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 


accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  docket  number 
[PF-693].  Electronic  comments  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depositary  Libraries. 
Additional  information  on  electronic 
submissions  may  be  found  below  in  this 
document. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
“Confidential  Business  Information” 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Phillip  V.  Errico,  Product  Manager  (PM) 
25,  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
Rm.  245,  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  305- 
6027;  e-mail: 

errico.phillip@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

received  pesticide  petition  (PP)  6F4680 
from  Drexel  Chemical  Company,  POB 
13327,  Memphis,  TN  38133-0237, 
proposing  to  amend  40  CFR  180.106  by 
establishing  a  tolerance  for  residues  of 
the  herbicide  diuron  [3-(3,4- 
dichlorophenyl)-l,l  dimethylurea]  in  or 
on  the  raw  agricultural  commodity 
catfish  at  1  part  per  million  (ppm).  The 
proposed  analytical  method  is  gas 
chromatography  (GC)  with  a  nitrogen- 
phosphorous  detector. 

Pursuant  to  section  408(d)(A)(i)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a(e),  as 
amended,  Drexel  Chemical  Company 
has  submitted  the  following  summary  of 
information,  data  and  arguments  in 
support  of  their  pesticide  petition.  The 
summary  was  prepared  by  Drexel 
Chemical  Company  and  EPA  has  not 
fully  evaluated  the  merits  of  the 
petition.  EPA  edited  the  summary  to 
clarify  that  the  conclusions  and 
arguments  were  the  petitioner’s  and  not 
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necessarily  EPA’s  and  to  remove  certain 
extraneous  material. 

I.  Petition  Summary 

A.  Residue  Chemistry 

1.  Analytical  method.  An  analytical 
method  is  available,  a  modified  form  of 
DuPont  Agricultural  Products  method 
#5470.  The  principle  of  the 
determination  is  the  hydrolysis  of 
diuron  and  its  metabolites  by  alkaline 
reflux  to  3,4-dichloroanaline  (3,4-DCA), 
followed  by  a  distillation  of  the  aniline 
into  an  acid  solution.  The  acid  distillate 
is  made  alkaline  with  concentrated  base 
and  subsequently  extracted  into  an 
organic  solvent  (hexane)  and  analyzed 
by  gas  chromatography.  With  the 
modified  method,  recoveries  exceeded 
70%  and  the  limit  of  quantitation  (LOQ) 
is  0.01  pg/g. 

2.  Magnitude  of  the  residues.  Residue 
trials  were  conducted  in  contained 
catfish  ponds  on  a  30,  60  and  90-day 
treatment  schedule.  In  the  30-day 
treatment  schedule  pond,  diuron 
residues  in  catfish  fillet  were  between 
0.8  and  0.9  ppm  after  the  first  week  post 
treatment,  and  declined  to  0.2  ppm  after 
8  weeks  post  treatment.  Due  to  mortality 
from  Proliferative  Gill  Disease  (PGD),  no 
catfish  were  available  after  the  last 
treatment  day  for  residue  determination 
from  the  60-day  treatment  schedule 
pond.  Diuron  residues  in  catfish  fillet 
from  the  90-day  treatment  schedule 
pond  were  1.2  ppm  on  the  last  treatment 
day,  rose  slightly  to  1.4  ppm  by  day  7 
post  treatment,  and  declined  to  1.1  ppm 
by  day  28  post  treatment. 

Using  data  from  the  magnitude  of  the 
residue  study,  a  pharmacokinetic  model 
was  developed  that  allowed  the 
prediction  of  diuron  residues  in  catfish 
fillet  using  a  treatment  schedule  of 
applying  0.01  ppm  diuron  to  the  pond 
every  7  days  for  56  days.  Based  on  the 
model,  the  maximum  mean  fillet 
residue  from  this  treatment  schedule  is 
predicted  to  be  0.75  ppm. 

The  pharmacokinetic  model  was 
validated  using  data  from  an  efficacy 
study.  Catfish  were  grown  in  ponds 
treated  with  0.01  ppm  diuron  every  7 
days.  Diuron  residues  in  catfish  fillet 
were  determined  after  113  days  of 
treatment.  The  analysis  found  mean 
fillet  residues  of  0.92  ppm.  The 
pharmacokinetic  model  predicted  day 
113  diuron  residues  in  catfish  fillet  of 
0.89  ppm.  This  excellent  agreement 
between  prediction  and  found  values 
demonstrates  the  utility  of  the  model. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  The  rat  acute  oral 
single  dose  LD50  is  3.5  g/kg.  The  rabbit 
acute  dermal  single  dose  LD50  is  greater 


than  2  g/kg  of  bodyweight.  The  rat  acute 
inhalation  LD$o  is  less  than  2.5  mg  per 
.  liter.  A  primary  eye  irritation  study  in 
the  rabbit  shows  that  diuron  is 
moderately  irritating  to  the  unwashed 
eye  when  instilled  undiluted.  A  primary 
dermal  irritation  showed  that  diuron  is 
not  a  skin  irritant  when  applied 
undiluted.  A  skin  sensitization  study 
(Buehler)  in  the  guinea  pig  shows  that 
diuron  is  not  a  skin  sensitizer  when 
applied  undiluted. 

2.  Genotoxicity.  In  the  CHO/HGBRT 
assay  the  results  for  diuron  are  negative 
up  to  cytotoxic  levels  in  the  presence  of 
S9  activation  (0.75  mm)  and  in  the 
absence  of  S9  metabolic  activation  (1.25 
mm). 

For  the  in  vivo  cytogenic  study  in  rats, 
diuron  is  clastogenic  at  5,000  mg/kg,  the 
highest  dose  level  tested. 

Fox  the  in  vitro  unscheduled  DNA 
synthesis  assay  in  primary  rat 
hepatocytes,  diuron  is  negative  up  to  20 
mm,  the  highest  concentration  tested. 

Diuron  was  not  considered  to  be 
mutagenic  to  TA97,  TA98,  TA100  and 
TA1535  strains  of  Salmonella 
typhimurium  (Ames  Salmonella  plate  •" 
assay)  either  with  or  without  metabolic 
activation  at  the  concentrations  tested  (- 
S9,  0.5, 1,  2.5,  5  and  10  pg/plate;  S9, 10, 
25, 100  and  250  gg/plate). 

3.  Developmental  and  reproductive 
toxicity.  In  a  reproductive  toxicity  study 
in  the  rat,  the  no-observed  effect  level/ 
lowest  observed  effect  level  (NOEL/ 
LOEL)  for  parental/offspring  systemic 
toxicity  and  developmental  toxicity 
were  determined  to  be  250  and  1,750 
ppm  (16.9  and  120  mg/kg/day  for  males 
and  20.3  and  144  mg/kg/day  for 
females),  respectively  .based  on 
decreased  body  weight  gain  and  food 
consumption  in  both  sexes  and 
generations.  There  was  no  evidence  that 
diuron  affected  reproductive 
performance  in  the  rat. 

In  a  developmental  toxicity  study  in 
the  rat,  the  maternal  toxicity  NOEL/ 
LOEL  were  considered  to  be  16  and  80 
mg/kg/day,  respectively,  based  on 
reduction  in  body  weight  and  food 
consumption.  The  developmental 
toxicity  NOEL/LOEL  were  considered  to 
be  80  and  400  mg/kg/day,  respectively, 
based  on  statistically  significant 
increases  in  delayed  ossification  of  the 
vertebrae  and  stemebrae  and  decreased 
fetal  weights. 

In  a  developmental  toxicity  study  in 
rabbits,  the  NOEL/LOEL  maternal 
toxicity  were  considered  to  be  10  and  50 
mg/kg/day,  respectively,  based  on 
decreased  body  weight  and  food 
consumption.  There  was  no  evidence  of 
developmental  effects  in  the  study. 

4.  Subchronic  toxicity.  In  a  non¬ 
guideline  subchronic  (6-month)  oral 


toxicity  study  in  rats,  the  systemic 
NOEL  of  technical  diuron  was  sought. 
The  scope  of  the  study  was  primarily 
restricted  to  parameters  affecting  the 
erythrocytes.  Based  on  the  study 
findings,  the  systemic  NOEL  of  diuron 
could  not  be  determined,  since  some 
findings  were  judged  to  be  equivocal. 

5.  Chronic  toxicity/oncogenicity.  The 
chronic  rat  oral  toxicity  study  was 
acceptable  as  supplementary  data. 
However,  deficiencies  exist  in  the  study 
because  several  organs  were  not 
examined,  such  as  the  mammary  glands. 
No  NOEL  was  determined.  The  LOEL 
was  considered  to  be  25  ppm  (1.02  and 
1.69  mg/kg/day  for  males  and  females, 
respectively),  the  lowest  dose  level 
tested  in  this  study  based  on  increased 
erythrocyte  count  in  females,  increased 
hemosiderin  in  the  spleen,  increased 
spleen  weight,  bone  marrow  activation, 
increased  hematopoietic  marrow, 
decreased  fat  marrow,  and  thickened 
urinary  bladder  wall  in  males. 

The  chronic  oral  toxicity  study  in 
dogs  was  acceptable.  The  NOEL/LOEL 
in  the  study  were  considered  to  be  25 
and  125  ppm  (1.88  and  9.33  mg/kg/day, 
respectively,  for  both  males  and 
females)  based  on  abnormal  blood 
pigments  in  the  blood. 

The  oncogenicity  phase  of  the 
combined  chronic  toxicity/oncogenicity 
study  in  rats  was  considered  to  be 
supplementary.  However,  deficiencies 
exist  in  the  study  because  several  organs 
were  not  examined,  such  as  the 
mammary  glands. 

The  oncogenicity  study  in  mice  was 
considered  to  be  acceptable.  The  NOEL/ 
LOEL  for  systemic  toxicity  were 
considered  to  be  250  ppm  (50.8  and  77.5 
mg/kg/day  for  males  and  females, 
respectively)  based  on  decreased  body 
weight  gain,  and  increased  spleen  and 
liver  weight  in  males,  elevated 
leucocyte  and  reticulocyte  counts,  mean 
corpuscular  volume  and  mean 
corpuscular  hemoglobin,  and  bilirubin 
values  in  both  sexes;  increased 
incidence  of  intracellular  pigments  in 
renal  tubules  in  females  and  in  the 
spleen  of  males  and  females;  increased 
incidence  of  hemosiderin  deposits  in 
liver  cells  in  males;  increased  incidence 
of  liver  single  cell  necrosis  and  cell 
mitosis  in  both  sexes;  increased 
incidence  of  enlarged  degenerative  cells 
in  females  and  of  hepatopathy  and 
Kupffer  cells  in  males;  increased 
incidence  of  urinary  bladder  edema  and 
epithelial  hyperplasia,  thickened 
mucosa  and  enlarged  uterine  hom  in 
females.  In  the  study,  a  statistically 
significant  increase  (14%,  <  0.01)  of 
ovarian  luteoma  was  noted  in  mice  of 
the  2,500  ppm  group  as  compared  to  the 
concurrent  controls  (6%).  This  value 
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was  higher  than  the  historical  control 
incidence  of  1.7%  for  ovarian  luteoma 
tumor.  Combined  ovarian  sex  cord 
tumors  were  also  increased.  Mammary 
gland  tumors  (adenocarcinoma  type  A 
and  B)  in  the  2,500  ppm  group  were 
statistically  significantly  higher  than  the 
concurrent  control  (12%,  p  <  0.05  vs. 

4%  in  the  concurrent  control)  and 
higher  than  the  historical  control  of 
3.3%. 

C.  Aggregate  Exposure 

1.  Dietary  exposure. — a.  Food.  A 
Registration  Eligibility  Document  (RED) 
for  diuron  is  not  scheduled  for 
completion  until  outstanding  data 
requirements  requested  by  the  EPA’s 
Office  of  Pesticide  Programs 
Environmental  Fate  and  Effects  Division 
are  completed.  Therefore,  a  dietary 
exposure  assessment  using  anticipated 
residues  is  not  available.  In  the  absence 
of  a  dietary  exposure  assessment,  the 
petitioners  conducted  a  very 
conservative  exposure  assessment  with 
proposed  tolerance  level  residues 
(maximum  residues  permitted)  for  all 
crops  for  which  the  technical  registrants 
intend  to  provide  supporting  data.  The 
food,  “freshwater  finfish”  was  included 
with  an  anticipated  residue  level  of  0.75 
ppm,  to  represent  catfish  consumption. 

Since  freshwater  finfish  can  come 
from  a  number  of  sources,  including 
sport  fishing,  commercial  catch,  and 
aquaculture,  and  could  be  other  popular 
.finfish  species,  such  as  trout  or  tilapia, 
the  consumption  estimate  is  extremely 
conservative.  In  addition,  diuron  is 
applied  to  contained  ponds  used  in 
commercial  catfish  production  during  a 
2  to  4-month  period  in  the  summer  and 
fall.  However,  the  fish  are  harvested 
from  the  ponds  the  year  round.  Residue 
estimates  for  other  foods  were  adjusted 
to  reflect  the  percent  of  crop  treated, 
based  on  USD  A  data. 

Exposure  estimates  were  compared  to 
a  Reference  Dose  (RfD)  of  0.003  mg/kg 
bwt/day  (mkdj,  which  was 
recommended  by  the  RfD  Review 
Committee  at  their  September  26, 1996, 
meeting.  ' 

The  maximum  total  exposure  to  the 
U.  S.  population  for  all  uses  of  diuron, 
including  the  use  in  catfish  ponds,  is 
0.000593  mkd,  which  represents  19.8% 
of  the  RfD.  The  most  highly  exposed 
subgroup  of  the  U.  S.  population  was 
non-hispanic  other  than  black  or  white 
(e.g.,  asians),  which  had  a  total  exposure 
of  0.000787  mkd,  representing  26.6%  of 
the  RfD. 

Exposure  to  all  infants  was  0.001537 
mkd  (51.2%  of  the  RfD),  and  exposure 
to  non-nursing  infants  less  than  a  year 
old  was  0.000675  mkd  (63.3%  of  the 
RfD).  Exposure  to  children  from  1  to  6 
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years  old  was  0.001386  (46.2%  of  the 
RfD),  and  exposure  to  children  7  to  12 
years  old  was  0.000795  mkd  (26.5%  of 
the  RfD).  Exposure  to  females  of 
childbearing  age  (13  to  50  years  of  age) 
was  0.000435  mkd  (14.5%  of  the  RfD). 

b.  Drinking  water.  Data  concerning 
potential  exposure  through  drinking 
water  is  not  available.  The  proposed  use 
in  catfish  ponds  is  not  expected  to  add 
potential  exposure  to  drinking  water. 
Contained  catfish  ponds  are  drained  for 
levee  repair  every  5  to  10  years.  The 
water  is  returned  to  the  pond  to  the 
greatest  extent  possible  after  the  repair. 

In  some  cases,  the  water  may  be 
released  to  a  ditch  or  a  stream.  Because 
market  catfish  are  harvested  from  the 
ponds  year  round  as  the  catfish  in  a 
pond  reach  marketable  size,  the  repair 
work  is  not  seasonal,  but  completed  on 
a  staggered  basis,  and  does  not 
necessarily  occur  during  the  time  of 
year  when  diuron  may  be  applied  to  the 
pond  waters.  Diuron  is  moderately 
toxic,  there  have  been  detections  in 
groundwater,  and  it  has  low  to 
intermediate  mobility  in  fine  to  coarse 
textured  soils  and  freshwater  sediment 
(according  to  the  Diuron  Environmental 
Fate  Profile  completed  for  the  U.S.  EPA 
by  Dynamac,  dated  June  10, 1982,  pp 
37—49).  Based  on  these  three  factors,  a 
conservative  10%  of  exposure  has  been 
reserved  for  drinking  water. 

2.  Non-dietary  exposure.  Diuron  is  not 
expected  to  be  used  in  residential 
settings.  However,  some  registered 
product  labels  include  uses,  while  not 
intended  for  residential  use,  could 
conceivably  result  in  residential 
exposure.  These  uses  include 
application  to  ornamentals,  use  as  a 
wood  preservative  (algicide  in  boat 
paints),  or  application  to  turf.  A 
conservative  5%  of  the  total  exposure 
has  been  reserved  to  account  for  the 
uses  which  could  potentially  result  in 
residential  or  lawn  use. 

D.  Cumulative  Effects 

Linuron  is  the  only  chemical, 
registered  in  the  United  States  as  a 
pesticide,  which  is  chemically  similar  to 
diuron.  Despite  the  structural  similarity, 
based  on  publicly  available  information, 
some  of  their  toxicological  activities 
differ  significantly.  In  the 
carcinogenicity  studies,  mice  treated 
with  2,500  ppm  diuron  developed 
mammary  adenocarcinomas  and  ovarian 
luteomas.  Rats  treated  with  2,500  ppm 
diuron  developed  urinary  bladder 
carcinomas.  Mammary  glands  were  not 
evaluated  in  this  study.  For  linuron, 
mice  in  the  carcinogenicity  study 
developed  hepatocellular  adenomas. 
Rats  developed  testicular  carcinomas 
which  were  not  hormone  dependant. 
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The  carcinogen  classification  of  diuron 
is  currently  under  review.  Linuron  is 
considered  a  Group  C  carcinogen 
(without  Q*)  Non-tumor  lesions  in  rats 
administered  diuron  included  anemia 
and  an  increased  reticulocyte  count.  In 
the  chronic  linuron  study,  there  was  a 
decrease  in  the  reticulocyte  count. 

Based  on  these  considerations,  there 
is  insufficient  evidence  to  determine  if 
cumulative  toxicity  will  occur. 

E.  Safety  Determination 

1.  U.  S.  population.  Maximum 
exposure  to  the  U.  S.  population 
resulting  from  the  use  of  diuron, 
including  the  use  in  catfish  ponds,  is 
not  expected  to  exceed  0.000593  mkd, 
representing  19.8%  of  the  RfD.  After 
adding  10%  for  potential  drinking  water 
and  5%  for  potential  residential/lawn 
exposure,  the  total  exposure  represents 
only  34.8%  of  the  RfD.  Therefore,  there 
is  a  reasonable  certainty  of  no  harm 
resulting  from  aggregate  exposure  of 
diuron  to  the  general  population. 

2.  Infants  and  children.  Maximum 
exposure  to  the  most  highly  exposed 
infants  and  children  subgroup,  non¬ 
nursing  infants  less  than  a  year  old,  is 
not  expected  to  exceed  0.001900  mkd, 
which  represents  63.3%  of  the  RfD. 

After  adding  10%  for  potential  drinking 
water  exposure,  and  5%  for  potential 
residential/lawn  exposure,  the  total 
exposure  to  this  subgroup  represents 
only  78.3%  of  the  RfD.  Therefore,  there 
is  a  reasonable  certainty  of  no  harm 
resulting  from  aggregate  exposure  of 
diuron  to  infants  and  children. 

These  results  represent  very 
conservative  consumption  and  residue 
levels.  An  exposure  estimate  based  on 
anticipated  residues  for  all  foods,  and 
consumption  of  farm-raised  catfish  only, 
would  result  in  a  greatly  diminished 
risk. 

F.  International  Tolerances 

A  maximum  residue  level  has  not 
been  established  for  diuron  by  the 
Codex  Alimentarius  Commission. 

n.  Public  Record 

Interested  persons  are  invited  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a  notation 
indicating  the  docket  control  number, 
[PF-693]. 

A  record  has  been  established  for  this 
notice  of  filing  under  docket  control 
number  [PF-693]  (including  comments 
and  data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m.. 
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Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 

1921  Jefferson  Davis  Highway, 

Arlington,  VA. 

Electronic  comments  may  be  sent  - 
directly  to  EPA  at: 
opp-docket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above,  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  to 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  notice  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  rulemaking 
record  is  the  paper  record  maintained  at 
the  address  in  “ADDRESSES”  at  the 
beginning  of  this  document. 

List  of  Subjects 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  16, 1997. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  97-1751  Filed  1-23-97;  8:45  am] 

BILLING  CODE  6M0-S0-F 


[PF-685;  FRL-5579-3] 

Mycogen  Corporation;  Pesticide 
Tolerance  Petition  Filing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  filing. 

SUMMARY:  This  notice  announces  the 
filing  of  a  pesticide  petition  proposing 
a  regulation  establishing  an  exemption 
from  the  requirement  of  a  tolerance  for 
residues  of  the  pesticide  pelargonic  acid 
on  all  raw  agricultural  commodities. 
This  notice  includes  a  summary  of  the 
petition  that  was  prepared  by  the 
petitioner,  Mycogen  Corporation. 

DATES:  Comments,  identified  by  the 
docket  control  number  (PF-685),  must 
be  received  by  EPA  on  or  before 
February  24, 1997. 


ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 

VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  docket  number 
[PF-685].  No  "Confidential  Business 
Information”  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  notice  of  filing  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  in  Unit  II.  of 
this  document. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Mendelsohn,  Biopesticides  and 
Pollution  Prevention  Division  (7501W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  5th  Floor,  CS  #1,  2805 
Jefferson  Davis  Highway,  Arlington,  VA, 
703-308-8715;  e-mail: 
mendelsohn.michael@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petition  (PP)  6F4625 
from  Mycogen  Corporation,  4980  Carroll 
Canyon  Road,  San  Diego,  CA  92121.  The 
petition  proposes,  pursuant  to  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a, 
to  amend  40  CFR  part  180  by 
establishing  an  exemption  from  the 


requirement  of  a  tolerance  for  residues 
of  pelargonic  acid  on  all  raw 
agricultural  commodities.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

Mycogen  has  stated  that  an  analytical 
method  for  the  detection  and 
measurement  of  pelargonic  acid 
residues  is  not  necessary  to  protect  the 
public  health  and  environment.  They 
state  that  the  natural  occurrence  of 
pelargonic  acid  in  our  food  supply  and 
environment,  and  the  rapid  metabolism 
and  degradation  of  pelargonic  acid  to 
background  levels  in  humans,  plants 
and  soil,  eliminate  the  need  to  quantify 
pelargonic  acid  residues. 

As  required  by  section  408(d)  of  the 
FFDCA,  as  recently  amended  by  the 
Food  Quality  Protection  Act,  Mycogen 
included  in  the  petition  a  summary  of 
the  petition  and  authorization  for  the 
summary  to  be  published  in  the  Federal 
Register  in  a  notice  of  receipt  of  the 
petition.  The  summary  represents  the 
views  of  Mycogen;  EPA,  as  mentioned  . 
above,  is  in  the  process  of  evaluating  the 
petition.  As  required  by  section 
408(d)(3)  EPA  is  including  the  summary 
as  a  part  of  this  notice  of  filing.  EPA 
may  have  made  minor  edits  to  the 
summary  for  the  purpose  of  clarity. 

I.  Petition  Summary 

This  unit  summarizes  information 
cited  by  Mycogen  to  support  the 
proposed  tolerance. 

A.  Pelargonic  Acid  Uses 

Pelargonic  acid  is  currently  used  as 
the  active  ingredient  in  two  unique 
pesticide  products.  First,  it  is  used  as  a 
contact,  non-selective,  broadspectrum, 
foliar-applied  herbicide.  As  the  active 
ingredient  in  Scythe®  Herbicide  (EPA 
Reg.  No.  53219-7),  registered  by  EPA  for 
non-crop  uses  on  April  7, 1994, 
pelargonic  acid  will  only  control 
actively  growing  emerged  green 
vegetation.  Pelargonic  acid  provides 
bumdowi  of  both  annual  and  perennial 
broadleaf  and  grass  weeds,  as  well  as 
most  mosses  and  other  cryptogams.  The 
spray  quickly  penetrates  plant  tissue 
and  disrupts  normal  cell  membrane 
permeability  and  cellular  physiology. 
The  disruption  of  the  cell  membrane 
results  in  cell  leakage  and  death  of  all 
contacted  tissue.  The  product  does  not 
translocate,  and  it  will  bum  only  those 
plant  parts  that  make  contact  with  spray 
solution.  Scythe  provides  no  residual 
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weed  control;  therefore,  repeat 
treatments  may  be  necessary  for  new 
plants  emerging  from  seed  or  regrowth 
of  treated  vegetation. 

Scythe  Herbicide  contains  as  the 
active  ingredient  57  percent  pelargonic 
acid  and  3  percent  related  fatty  acids  (Gs 
-  C12).  One  gallon  of  Scythe  contains  4.2 
pounds  (lbs)  of  pelargonic  acid.  The 
application  rate  will  range  from  3 
percent  to  10  percent  v/v  delivered  at  75 
to  200  gallons  of  spray  solution  per  acre 
through  boom,  hand-held,  or  high 
volume  equipment.  Therefore,  the  rate 
of  use  of  pelargonic  acid  will  be  9.45  lbs 
to  84  lbs  per  acre.  Combinations  with 
selected  products  may  further  reduce 
the  application  rate  to  a  low  0.78  lbs  to 
2.1  lbs  per  acre  (0.25  percent  solution  in 
75  or  200  gallons  spray  per  acre). 

Second,  pelargonic  acid  is  used  as  a 
fruit  blossom  thinner  that  promotes 
return  bloom  (annual  bearing)  and 
increased  fruit  size  and  quality  in  apple 
and  pear.  Thinex®  Blossom  Thinner 
(EPA  Reg.  No.  53219-11)  was  registered 
as  a  biochemical  pesticide  due  to  the 
natural  occurrence  of  pelargonic  acid, 
the  low  use  rates  and  the  unique  non¬ 
toxic  mode  of  action.  Thinex  works  on 
contact  by  damaging  the  stigma  or 
female  flower  part  of  the  blossom,  thus 
preventing  pollination  of  a  certain 
percentage  of  flowers.  A  blossom  that 
has  already  been  fertilized  at  the  time  of 
application  will  be  undamaged  by 
Thinex.  No  more  than  2  applications  per 
year  are  made.  On  February  14, 1996, 
pelargonic  acid  was  exempt  under  40 
CFR  180.1159  from  the  requirement  of 
a  tolerance  when  used  as  a  blossom 
thinning  agent  on  apple  and  pear. 

Thinex  Blossom  Thinner  contains  as 
the  active  ingredient  57  percent 
pelargonic  acid  and  3  percent  related 
fatty  acids  (C6  -  C12).  The  application 
rate  as  a  blossom  thinner  ranges  from 
0.5  pints  to  4  pints  of  product  to  make 
100  gallons  of  spray  solution.  One 
hundred  to  400  gallons  of  spray  solution 
per  acre  may  be  used.  Therefore,  the  rate 
of  use  of  pelargonic  acid  as  a  blossom 
thinning  agent  ranges  from  a  low  0.26 
lbs  to  a  high  8.4  lbs  per  acre. 

B.  Product  Identity/Chemistry 

Pelargonic  acid  (CsHitCOOH),  a  nine- 
carbon  straight-chain  fatty  acid 
commonly  referred  to  as  nonanoic  acid, 
is  a  naturally-occurring  fatty  acid  found 
in  the  environment  and  in  our  food 
supply. 

Pelargonic  acid  has  been  found  to 
occur  naturally  in  low  concentrations  in 
soil.  The  degradation  of  pelargonic  acid 
applied  to  soil  occurs  very  rapidly  by 
microbial  means,  not  through  hydrolysis 
or  photolysis.  Degradation  occurs  under 
aerobic  conditions  with  beta-oxidadon 


being  the  principal  pathway  of 
metabolism. 

Pelargonic  acid  has  been  shown  to 
occur  naturally  in  our  food  supply.  For 
example,  it  has  been  identified  in 
grapes,  cheese  and  milk  at  levels  from 
10  parts  per  million  (ppm)  to  400  ppm. 
Some  literature  references  cite  its 
natural  occurrence  in  soybeans  (trace 
levels),  oranges  (130  ppm),  beans  (trace 
levels),  tobacco  (0.27  ppm)  and  potatoes 
(1.18  ppm).  In  a  cross-section  of  apple 
varieties  analyzed  by  Mycogen, 
pelargonic  acid  was  found  at  levels  from 
20  parts  per  billion  (ppb)  to  320  ppb. 

Fatty  acids,  including  pelargonic  acid, 
are  metabolized  in  mammalian  systems 
to  produce  energy.  The  oxidative 
degradation  of  fatty  acids  is  a  central 
metabolic  pathway  in  humans,  animals 
and  plants.  Fatty  acids  of  varying  chain 
lengths  are  metabolized  into  two-carbon 
fragments  through  a  sequence  of 
enzyme-catalyzed  reactions.  The 
metabolic  products  are  then 
incorporated  into  fats,  carbohydrates 
and  amino  acids. 

The  magnitude  of  pelargonic  acid 
residues  from  applications  of  Scythe 
Herbicide  anticipated  at  time  of  harvest 
will  be  insignificant  beyond  naturally- 
occurring  levels  and  to  normal  dietary 
exposure.  Applications  of  Scythe 
Herbicide  will  not  directly  contact 
desirable  food  commodities  since 
exposure  will  be  intentionally  avoided 
by  the  grower  because  crop  damage  may 
result.  Any  residues  of  pelargonic  acid 
on  food  commodities  will  only  occur  as 
a  result  of  spray  drift,  thus  minimizing 
residues  of  pelargonic  acid  on  the  food 
commodity. 

An  analytical  method  for  detecting 
and  measuring  the  levels  of  pelargonic 
acid  residue  is  not  necessary  to  protect 
the  public  health  and  environment.  The 
natural  occurrence  of  pelargonic  acid  in 
our  food  supply  and  environment,  and 
the  rapid  metabolism  and  degradation  of 
pelargonic  acid  to  background  levels  in 
humans,  plants  and  soil,  eliminate  the 
need  to  quantify  pelargonic  acid  residue 
from  applications  as  a  herbicide  or  a 
blossom  thinner. 

C.  Mammalian  Toxicological  Profile 

Mycogen  has  submitted  to  EPA  a 
comprehensive  toxicology  data  package 
and  referenced  several  published 
articles  concluding  that  residues  of 
pelargonic  acid  will  be  safe  to  human 
health. 

Although  a  significant  concentration 
of  pelargonic  acid  can  be  irritating  to 
eyes  and  skin,  toxicology  data  confirms 
that  exposure  to  residues  of  pelargonic 
acid  beyond  naturally  occurring 
background  levels  will  be  practically 
non-toxic  to  human  health.  The 


following  mammalian  toxicity  studies 
have  been  conducted  to  support  the 
tolerance  exemption  for  residues  of 
pelargonic  acid: 

Acute  Oral  LDso:  >5000  mg/kg 
Acute  Dermal  LD50:  >2000  mg/kg 
Acute  Inhalation  LC50:  >1.244  mg/L 
Dermal  Irritation  (Rat):  Severely  Irritating 
Eye  Irritation  (Rabbit):  Severely  Irritating 
Skin  Sensitization  (Guinea  Pig):  Not 
sensitizing 

A  range  finding  test  to  determine 
dosing  concentrations  for  a  90-Day  Rat 
Oral  Toxicity  study  produced  no 
adverse  effects  from  pelargonic  acid  at 
any  dose  level  for  3  weeks,  including 
the  highest  dose  of  20,000  ppm  (2 
percent),  or  1,834  mg/kg/day,  for  a 
period  of  2  weeks. 

A  developmental  toxicity  screen 
study  in  rats  produced  a  NOEL  of  1,500 
mg/kg/day  (only  dose  tested).  Pelargonic 
acid  was  tested  at  one  dose 
administered  by  gavage  in  com  oil  to  22 
CD  rats  (20  pregnant)  on  days  6  through 
15  of  gestation.  No  evidence  of  maternal 
or  developmental  toxicity  was  seen. 

A  chronic  dermal  toxicity  study  in 
mice  resulted  in  no  evidence  of  severe  " 
dermal  or  systemic  toxicity.  Fifty  mice 
were  treated  twice-weekly  with  50  mg 
doses  of  undiluted  pelargonic  acid  for 
80  weeks.  Histopathology  revealed  no 
tumors  of  the  skin  or  the  internal 
organs. 

A  gene  mutation  assay  in  mouse 
lymphoma  cells  (L5178Y  TK  <plus- 
minus>)  concluded  that  pelargonic  acid 
was  negative  for  inducing  mutations 
without  metabolic  activation,  and  was 
considered  weakly  positive  for  inducing 
mutations  at  the  TK  locus  of  culture 
mouse  (L5178Y  TK  <plus-minus>)  cells 
in  the  presence  of  S9-induced  metabolic 
activation.  Mutations  were  induced  at 
levels  greater  than  or  equal  to  50  mg/ml. 
However,  this  occurred  in  the  presence 
of  increasing  moderate-to-severe 
cytotoxicity  and  small  colony 
development  and  may  reflect  gross 
chromosomal  changes  or  damage  rather 
than  actual  mutational  changes  within 
the  TK  gene  locus. 

In  an  in-vivo  mouse  micronucleus 
assay,  groups  of  ICR  mice  (15/sex/ dose) 
were  administered  single  oral  doses  of 
1,250,  2,500,  or  5,000  mg/kg  pelargonic 
acid.  The  bone  marrow  cells  were 
harvested  24,  48,  and  72  hours  post¬ 
treatment.  No  significant  increases  in 
the  frequency  of  micronucleated 
polychromatic  erythrocytes  (PCEs)  were 
observed  in  either  sex  at  any  dose;  thus, 
pelargonic  acid  was  negative  in  the 
micronucleus  assay. 

A  reverse  gene  mutation  assay  (Ames 
Test)  concluded  that  pelargonic  add 
was  not  mutagenic  under  the  conditions 
of  the  study. 
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D.  Aggregate  Exposure 

Pelargonic  acid  is  a  naturally- 
occurring  fatty  acid  found  in  our  food 
supply.  Mycogen  Corporation  has 
estimated  the  potential  worst  case 
dietary  exposure  of  pelargonic  acid 
beyond  existing  natural  background 
levels  after  an  application  of  Scythe 
Herbicide  between  grape  vine  rows.  The 
commodity  grape  was  selected  because 
the  use  of  Scythe  Herbicide  between 
grape  vine  rows  is  a  representative  and 
major  use  pattern  intended  for  the 
product.  In  an  effort  to  make  a  worst 
case  scenario  for  residue  calculations, 
Mycogen  has  suggested  a  10  percent 
deposition  on  the  crop,  even  though 
such  a  drift  rate  will  be  intentionally 
avoided  by  the  grower  because  crop 
damage  may  result.  Drift  deposition 
would  likely  be  less  than  1  percent  of 
applied  spray  volume. 

The  worst  case  human  daily 
consumption  level  of  pelargonic  acid 
from  treated  grapes  has  bc-en  estimated 
to  be  0.397  mg/kg/day.  This  exposure 
dose  after  applications  of  Scythe 
Herbicide  must  be  compared  to  the 
highest  dose  level  tested  in  the  dietary 
range-finding  toxicology  study.  In  this 
study,  a  daily  feeding  dose  of  1,834  mg/ 
kg/day  (20,000  ppm)  did  not  produce 
any  signs  of  toxicity  or  abnormalities  for 
a  period  of  2  weeks. 

Exposure  to  drinking  water  Mali  be 
minimal.  Scythe  Herbicide  will  not  be 
applied  directly  to  water.  The  proposed 
label  includes  applications  to  dry 
ditches,  dry  canals,  ditch  banks,  and  for 
use  above  the  water  line  or  after  draw¬ 
down  of  agricultural  irrigation  water 
and  ditch  systems,  industrial  ponds  and 
disposal  systems,  and  impounded  water 
areas.  Taking  potential  spray  drift  into 
consideration,  the  rapid  degradation  of 
pelargonic  acid  to  naturally-occurring 
background  levels  in  our  environment 
will  mitigate  the  exposure  of  residues  to 
drinking  water  to  insignificant  amounts. 
In  addition,  the  degradation  of 
pelargonic  acid  will  ensure  that  no 
contamination  to  groundwater  will 
occur. 

If  residues  of  pelargonic  acid  do  occur 
in  food  or  in  drinking  water, 
information  on  the  metabolism  of  fatty 
acids  in  the  body  confirms  that  residues 
of  pelargonic  acid  would  present 
minimal  risk  to  humans.  Fatty  acids  are 
digested  in  mammalian  systems  through 
normal  metabolic  pathways.  While 
pelargonic  acid  is  not  as  widespread  in 
our  diet  as  other  fatty  acids,  the  only 
difference  is  that  most  dietary  fatty 
acids  have  even-numbered  carbon 
chains  and  are  ingested  initially  in  the 
form  of  triglycerides.  It  is  likely  that 
pelargonic  acid,  when  it  is  absorbed 


from  the  gastrointestinal  tract  into  the 
blood,  would  be  treated  little  differently 
from  the  free  fatty  adds  released  from 
adipose  tissue. 

Non-dietary  exposure  of  pelargonic 
acid  will  be  mitigated  through  the  use 
of  proper  personal  protective 
equipment.  For  non-occupational  uses 
or  exposure  to  sites  not  associated  with 
food  or  drinking  water,  data  on  the 
natural  occurrence  and  rapid 
microbiological  degradation  of 
pelargonic  acid  in  the  environment 
confirms  that  exposure  will  be  minimal. 
EPA  has  waived  all  environmental  fate 
data  requirements  for  the  current 
registration  of  Scythe  Herbicide. 

E.  Cumulative  Exposure 

No  cumulative  exposure  through 
other  pesticides  and  substances  with 
common  mode  of  toxicity  is  expected. 
Pelargonic  acid  has  a  unique  mode  of 
action.  Residues  will  not  increase  or 
sustain  as  a  result  of  exposure  to  other 
materials.  Pelargonic  acid  will  degrade 
by  microbial  action  to  background  levels 
over  a  period  of  24  -  48  hours  regardless 
of  contact  with  substances  either 
through  pesticide  tank  mixing  or 
exposure  to  other  chemical  residues  in 
the  environment.  Normal  use  patterns 
will  not  lead  to  accumulation  of 
pelargonic  acid  in  the  environment. 

F.  Safety  Determination 

Mycogen  believes  that  the  use  of 
pelargonic  acid  as  a  naturally-occurring, 
lower  toxicity,  environmentally  * 
compatible  material  fits  with  EPA’s 
objective  to  register  reduced  risk 
pesticides.  The  common  dietary  intake 
of  the  U.S.  population  includes  low 
concentrations  of  naturally-occurring 
fatty  acids,  including  pelargonic  acid. 
The  rapid  environmental  breakdown  of 
pelargonic  acid  will  significantly 
decrease  any  residues  as  a  result  of 
applications  from  Scythe  Herbicide. 
Mycogen  believes  that  under  worst  case 
exposure  calculations,  and  based  on 
established  toxicology  data,  any 
increased  levels  of  pelargonic.  acid  will 
present  no  adverse  effects  to  the 
consumer. 

Mycogen  believes  that  a 
determination  of  safety  for  infants  and 
children  can  be  made  due  to  the 
insignificant  exposure  expected  beyond 
naturally-occurring  background  levels, 
the  fact  that  fatty  acids  are  digested  in 
mammalian  systems  through  normal 
metabolic  pathways,  and  the  toxicology 
data  base  concludes  that  pelargonic  acid 
is  practically  non-toxic  when 
administered  orally.  The  developmental 
toxicity  screen  study  in  rats  produced  a 
NOEL  of  1,500  mg/kg/day  (only  dose 


tested),  and  no  evidence  of  maternal  or 
developmental  toxicity  was  seen. 

G.  Existing  Tolerances 
Pelargonic  acid  is  exempt  under  40 
CFR  180.1159  from  the  requirement  of 
a  tolerance  when  used  as  a  blossom 
thinning  agent  on  apple  and  pear. 
Pelargonic  acid  has  been  added  to  the 
Food  and  Drug  Administration’s  list  of 
approved  chemicals  that  may  be  safely 
used  in  washing  or  to  assist  in  the  lye 
peeling  of  fruits  and  vegetables  in 
concentrations  of  up  to  1  percent  (21 
CFR  173.315).  The  same  use  is  cleared 
by  the  United  States  Department  of 
Agriculture  under  the  USDA  List  of 
Authorized  Substances,  1990,  7  CFR 
5.14,  Fruit  &  Vegetable  Washing 
Compounds.  In  addition,  pelargonic 
acid  is  cleared  by  the  Food  and  Drug 
Administration  as  a  sanitizer  solution  to 
be  used  on  food-contact  articles  [21  CFR 
178.1010(b)  (42)],  or  as  a  synthetic  food 
flavoring  agent  and  adjuvant  (21  CFR 
172.515). 

II.  Administrative  Matters 

Interested  persons  are  invited  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a  notation 
indicating  the  document  control 
number,  [PF-685].  All  written 
comments  filed  in  response  to  this 
petition  will  be  available  in  the  Public 
Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

A  record  has  been  established  for  this 
notice  of  filing  under  docket  number 
[PF-685]  (Including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  transfer  all 
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comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  at  the 
address  in  “ADDRESSES”  at  the 
beginning  of  this  document. 

Authority:  21  U.S.C.  346a. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  16, 1997. 

Flora  Chow, 

Acting  Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  97-1753  Filed  1-23-97;  8:45  am) 

BILLING  CODE  6560-50-f 


[PF-689;  FRL-5582-7] 

Rhone-Poulenc  Ag  Company; 

Pesticide  Tolerance  Petition  Filing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  filing. 

SUMMARY:  This  notice  announces  the 
filing  of  a  pesticide  petition  proposing 
the  extension  of  the  temporary 
tolerances  for  the  combined  residues  of 
the  fungicide  iprodione  [3-(3,5- 
dichlorophenyl)-N-(l-methylethyl)-2,4- 
dioxo-l-imidazolidinecarboxamide],  its 
isomer  [3-(l-methylethyl)-N-(3,5- 
dichlorophenyl)-2 ,4-dioxo- 1  - 
imidazolidinecarboxamide],  and  its 
metabolite  [3-(3,5-dichlorophenyl)-2,4- 
dioxo- 1  -imidazolidinecarboxamide] 
(CAS  Number  36734-19-7,  PC  Code 
109801)  in  or  on  the  raw  agricultural 
commodities  tangerines  and  tangelos  at 
3.0  ppm.  The  notice  includes  a 
summary  of  the  petition  prepared  by  the 
petitioner,  Rhone-Poulenc  Ag  Company. 
DATES:  Comments,  identified  by  the 
docket  control  number  [PF-689],  must 
be  received  on  or  before,  February  24, 
1997. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Crystal  Mall  #2,  Room 
1132, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 


electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.  gov.  Electronic 
comments  must  be  submitted  as  an 
ASCH  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  control 
number  [PF-689].  Electronic  comments 
on  this  notice  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  below  in  this 
document. 

Information  submitted  as  comments 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
“Confidential  Business  Information” 
(CBI).  The  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Room  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Connie  Welch,  Product  Manager 
(PM  21),  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Crystal  Mall  #2,  Room 
227, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  703-305-6226,  e-mail: 
welch.connie@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  (PP 
3G4210)  from  Rhone-Poulenc  Ag 
Company  (Rhone-Poulenc),  P.O.  Box 
12014,  T.W.  Alexander  Drive,  Research 
Triangle  Park,  NC  27709  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDC), 

21  U.S.C.  346(d),  to  extend  the 
temporary  tolerances  for  the  fungicide 
iprodione  [3-(3,5-dichlorophenyl)-N-(l- 
methylethyl)-2,4-dioxo-l- 
imidazolidinecarboxamide],  its  isomer 
[3-(l-methylethyl)-N-(3,5- 
dichlorophenyl)-2,4-dioxo-l- 
imidazoUdinecarboxamide],  and  its 
metabolite  [3-(3 ,5-dichlorophenyl)-2 ,4- 
dioxo-l-imidazolidinecarboxamide]  in 
or  on  the  raw  agricultural  commodities 
tangerines  and  tangelos  at  3.0  ppm.  The 
current  temporary  tolerances  expire  on 


April  15, 1997.  EPA  has  determined  that 
the  petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
.section  408(d)(2)  of  the  FFDC;  however, 
EPA  has  not  fully  evaluated  the 
sufficiency  of  the  submitted  data  at  this 
time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition.  As  required  by  section  408(d) 
of  the  FFDC,  as  recently  amended  by  the 
Food  Quality  Protection  Act  (FQPA), 

Pub.  L.  104-170),  Rhone-Poulenc 
included  in  the  petition  a  summary  of 
the  petition  and  authorization  for  the 
summary  to  be  published  in  the  Federal 
Register  in  a  notice  of  receipt  of  the 
petition.  The  summary  represents  the 
views  of  Rhone-Poulenc.  EPA  is  in  the 
process  of  evaluating  the  petition.  As 
required  by  section  408(d)(3)  of  the 
FFDC,  EPA  is  including  the  summary  as 
a  part  of  this  notice  of  filing.  EPA  may 
have  made  minor  edits  to  the  summary 
for  the  purpose  of  clarity. 

I.  Petition  Summary 

There  is  an  extensive  data  base 
supporting  the  registration  of  iprodione. 
All  the  studies  required  under  the 
reregistration  process  mandated  by 
FIFRA  88  have  been  submitted.  Most  of 
these  studies  have  been  reviewed  by  the 
Agency  and  accepted. 

The  temporary  tolerances  for 
iprodione  on  tangelos  and  tangerines  at 
3.0  ppm  are  considered  adequate  to 
cover  residues  resulting  from  the 
limited  use  of  iprodione  in  the  proposed 
experimental  use  program.  The 
tolerance  level  is  based  on  field  trial 
data  with  an  overall  mean  residue  of 
1.19  ppm  for  tangelos  and  tangerines. 
The  nature  of  the  residue  in  plants  is 
adequately  defined.  Plant  metabolism 
studies  have  been  reviewed  in 
connection  with  previous  petitions  for 
tolerances.  The  residues  of  concern  are 
iprodione,  its  isomer  RP  30228,  and  its 
metabolite  RP  32490.  The  Phase  IV 
Review  concluded  that  additional  plant 
metabolism  studies  are  not  needed. 

The  nature  of  the  residue  in  animals 
is  adequately  understood  considering 
the  limited  use  of  iprodione  on 
tangerines  and  tangelos  as  proposed  in 
the  experimental  use  permit  (EUP).  The 
residues  of  concern  in  animals  are 
iprodione,  its  isomer  RP  30228,  its 
metabolites  RP  32490  and  RP  36114. 

The  established  tolerances  for  iprodione 
and  its  metabolites  in  meat,  milk, 
poultry,  and  eggs  are  adequate  to  cover 
secondary  residues  in  animal 
commodities  resulting  from  the 
experimental  use  on  tangerines  and 
tangelos.  Citrus  feedstuff  theoretically 
accounts  only  for  a  maximum  of  20%  of 
beef  and  dairy  cattle  diet.  Citrus 
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feedstuff  is  not  fed  to  poultry  and  swine. 
Since  the  EUP  covers  only  a  maximum 
of  4,000  acres  which  represents  less 
than  0.4%  of  total  U.S.  bearing  citrus 
fruit  production  for  1996,  the  actual 
iprodione  contribution  to  the  diet  of 
livestock  is  not  significant. 

An  adequate  analytical  method,  gas 
liquid  chromatography  using  an 
electron-capture  detector,  is  available  in 
the  Pesticide  Analytical  Manual,  Vol.  II, 
for  enforcement  purposes.  In  the  Phase 
IV  Review,  EPA  requested  that  a 
substitute  for  benzene  be  used  in  the 
method  of  analysis  used  in  new  crop 
field  trials.  In  response  to  this  request, 
Rhone-Poulenc  developed  a  common 
moiety  GC  method  with  a  0.05  ppm 
limit  of  quantitation  (LOQ).  An 
Independent  Laboratory  Validation  for 
this  method  was  submitted. 

Iprodione  is  an  important  product  for 
growers  of  several  minor  crops.  These 
include  garlic,  ginseng,  Chinese 
mustard,  broccoli,  caneberries 
(blackberries,  loganberries,  and 
raspberries),  and  bushberries 
(blueberries,  currant,  elderberries, 
gooseberries,  and  huckleberries). 

There  are  no  Codex  tolerances  for 
iprodione  on  citrus  commodities. 

The  following  mammalian  toxicity 
studies  have  been  conducted  to  support 
the  extension  of  the  temporary 
tolerances  for  iprodione  on  tangerines 
and  tangelos. 

A.  Toxicological  Profile 

1.  Acute  toxicity.  A  complete  battery 
of  acute  toxicity  studies  for  iprodione 
were  completed.  Iprodione  has  low 
acute  toxicity.  The  acute  oral  toxicity 
study  in  the  rat  resulted  in  LDsos  of 
3,629  mg/kg  and  4,468  mg/kg  for 
females  and  the  combined  sexes, 
respectively.  The  acute  dermal  LD50  in 
both  rats  and  rabbits  is  >2,000  mg/kg. 
The  acute  inhalation  LC50  for  a  4-hour 
exposure  to  rats  is  >5.16  mg/L.  No  skin 
or  eye  irritation  or  dermal  sensitization 
are  produced  by  iprodione.  Based  on  the 
results  of  these  studies,  iprodione  was 
placed  in  toxicity  category  III. 

Conclusion.  Based  on  the  acute 
toxicity  data  cited  above,  Rhone- 
Poulenc  believes  that  iprodione  does 
not  pose  any  acute  dietary  risks. 

2.  Mutagenicity.  Mutagenicity  studies 
completed  include  Salmonella 
typhimurium  and  Escherichia  coli 
reverse  mutation  (all  negative), 
induction  tests  with  Escherichia  coli  (all 
negative),  DNA  repair  test  in 
Escherichia  coli  (negative),  DNA 
damage  in  Bacillus  subtilis  (positive), 
Rec  assay  in  Bacillus  subtilis  (negative), 
mutagenicity  in  Saccharomyces 
cerevisiae  D7  (negative),  forward 
mutation  in  CHO/HGPRT  assay 


(negative),  chromosome  aberrations  in 
CHO  cells  (negative),  sister  chromatid 
exchange  in  CHO  cells  (negative),  in 
vivo  micronucleus  test  (negative),  in 
vivo  host  mediated  assay  with 
Salmonella  typhimurium  G46  (negative) 
and  dominant  lethal  test  in  male  mice 
(negative). 

Conclusion.  Based  on  the  data  cited 
above,  Rhone-Poulenc  believes  that  the 
weight  of  evidence  indicates  that 
iprodione  does  not  pose  a  mutagenic 
hazard  to  humans. 

3.  Rat  metabolism.  14C-Iprodione  was 
absorbed  readily  from  the 
gastrointestinal  tract,  metabolized,  and 
excreted  by  rats  of  both  sexes  following 
single  low  [50  mg/kg]  and  high  [900  mg/ 
kg]  oral  doses  and  14  repeated  low  [50 
mg/kg]  doses.  Peak  blood  levels  were 
observed  at  4  and  2  hours,  respectively, 
in  low-dose  males  and 'females  and  at  6 
hours  in  high-dose  rats  of  both  sexes. 

The  elimination  of  ,4C  from  the  blood 
was  slower  in  males  than  females.  There 
were  both  dose  and  sex-related 
differences  noted  in  absorption:  males 
absorbed  a  greater  percentage  of  the  low 
and  repeated  doses  than  females. 
Although  levels  of  ,4C  were  found  in 
most  tissues  monitored,  the  levels  were 
<0.5%  of  the  total  amount  administered. 
It  is  to  be  noted  that  the  testes  of  the 
low-dose  [50  mg/kg]  males  showed  no 
detectable  amount  of  14C;  the  high  dose 
in  the  rat  chronic  toxicity/ 
carcinogenicity  study  where  testicular 
tumors  were  observed  was  69  mg/kg. 

The  primary  route  of  elimination  of  14C 
following  single  and  repeat  low-dose 
exposure  was  the  urine,  and  the  feces 
was  the  primary  route  following  high- 
dose  exposure.  Dealkylation  and 
cleavage  of  the  hydantoin  ring  were  the 
two  primary  steps  in  the  metabolism  of 
iprodione.  Hydroxylation  of  the  phenyl 
ring  and  oxidation  of  the  alkyl  chain 
also  occurred.  The  primary  metabolites 
recovered  from  the  urine  [both  sexes] 
included  a  dealkylated  derivative  of 
iprodione  and  two  polar  but 
unidentified  compounds.  Males 
produced  larger  amounts  of  a  hydantoin 
ring-opened  metabolite  than  females, 
and  the  urine  of  the  females  contained 
a  higher  proportion  of  unchanged  parent 
compound  than  that  of  the  males. 
Several  urinary  metabolites  were  not 
identified.  The  feces  contained  much 
larger  amounts  of  unchanged  parent 
compound  than  the  urine,  which  the 
authors  suggested  was  unabsorbed 
iprodione  and  metabolites  or 
hydrolyzed  conjugates  of  absorbed 
material. 

In  another  single  oral  administration 
study  in  rats  using  50  mg/kg,  no  sex 
differences  were  apparent  in  the 
excretion  profile,  and  both  urinary 


elimination  [37%M/28%F]  and  fecal 
excretion  [56%M/50%F]  are  major 
routes  of  excretion.  The  metabolism  of 
iprodione  was  extensive  and 
characterized  by  the  large  number  of 
metabolites  formed.  In  the  urine,  RP 
36115,  RP  32490,  RP  36112,  RP  36119, 
and  RP  30228  were  either  confirmed  or 
indicated.  The  feces  contained  a  large 
proportion  of  parent  compound;  the 
major  fecal  metabolites  were  RP  36115, 
RP  36114,  RP  32490,  and  RP  30228.  A 
general  metabolic  pathway  for  iprodione 
in  the  rat  indicates  that 
biotransformation  results  in 
hydroxylation  of  the  aromatic  ring, 
degradation  of  the  isopropylcarbamoyl 
chain  and  rearrangement  followed  by 
cleavage  of  the  hydantoin  moiety. 
Additionally,  structural  isomers  of 
iprodione  resulting  from  molecular 
rearrangement,  as  well  as  intermediates 
in  the  pathway  were  detected. 

4.  Cnronic  effect.  The  chronic  toxicity 
of  iprodione  has  been  extensively 
studied  in  three  species,  i.e.  dog,  rat, 
and  mouse: 

a.  Dog — i.  In  the  first  study, 
conducted  at  dose  levels  of  100,  600, 
and  3,600  ppm  a  clear  no  observed 
effect  level  (NOEL)  was  established  at 
100  ppm  (4.2  mg/kg/day).  The  lowest 
effect  level  (LEL)  was  set  at  600  ppm 
based  on  equivocal  effects  such  as 
decreased  prostate  weight  and  an 
increased  incidence  of  Heinz  bodies  in 
erythrocytes  in  males. 

ii.  A  second  study  (MRID  00144391, 
41327001,  42211101),  conducted  at  dose 
levels  of  200,  300,  400,  and  600  ppm, 
was  performed  as  a  bridging  study  for 
EPA  in  order  to  establish  a  higher 
NOEL.  In  this  study  no  clear  indications 
of  any  toxicological  effects  were  noted. 
From  the  results  of  the  two 
complementary  studies,  a  conservative 
NOEL  of  400  ppm  (17.5  mg/kg/day  in 
males  and  18.4  mg/kg/day  in  females) 
and  a  LEL  of  600  ppm  (24.6  mg/kg/day 
in  males  and  26.4  mg/kg/day  in  females) 
based  on  depressed  blood  cell 
parameters  were  established. 

b.  Rat — i.  In  an  initial  study,  Charles 
River  outbred  CD  albino  rats  were  fed 
diets  containing  125,  250,  or  1,000  ppm 
(6.25, 12.5,  and  50  mg/kg/day)  of 
iprodione  technical  for  24  months.  In 
this  study,  the  NOEL  of  iprodione  in 
rats  was  observed  to  be  greater  than 
1,000  ppm  (i.e.  >50  mg/kg/day). 

ii.  In  a  repeat  study,  Sprague  Dawley 
rats  were  administered  150,  300,  or 
1,600  ppm  iprodione  technical  in  the 
diet  for  24  months.  The  NOEL  for 
chronic  toxicity  was  set  at  150  ppm 
(mean  intake  of  males  and  females  was 
7.25  mg/kg/day)  and  the  LEL  was  300 
ppm  (12.4  mg/kg/day  for  males  and  16.5 
mg/kg/day  for  females). 
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c.  Mouse — i.  In  an  initial  study, 
Carworth  CF-1  outbred  albino  mice 
were  fed  diets  containing  200,  500, 

1,250  ppm  (28.6,  71.4,  and  178.6  mg/kg/ 
day)  of  iprodione  technical  for  18 
months.  In  this  study,  the  NOEL  of 
iprodione  in  mice  was  greater  than 

1,250  ppm  (i.e.  >178.6  mg/kg/day). 

ii.  In  a  repeat  study,  iprodione 
technical  was  administered  at  dietary 
concentrations  of  160,  800,  or  4,000 
ppm  to  CD-I  mice  for  99  weeks.  The 
NOEL  for  chronic  toxicity  was  set  at  160 
ppm  (23  mg/kg/day  for  males  and  27 
mg/kg/day  for  the  female^  and  the  LEL 
at  800  ppm  (115  mg/kg/day  for  males 
and  138  mg/kg/day  for  females). 

Conclusion.  The  chronic  reference 
dose  (RfD)  for  iprodione  is  0.0725  mg/ 
kg/day.  This  RfD  is  based  on  the  NOEL 
of  7.25  mg/kg/day  determined  from  the 
rat  combined  chronic  toxicity  and 
carcinogenicity  study.  An  uncertainty 
factor  of  100  has  been  included  in  the 
RfD  value  to  account  for  inter  and  intra- 
species  variations. 

5.  Carcinogenicity — a.  Rat — i.  In  the 
initial  2-year  combined  toxicity/ 
carcinogenicity  study,  Charles  River 
outbred  CD  albino  rats  were  fed  diets 
containing  125,  250,  or  1,000  ppm  of 
iprodione  technical.  In  this  study,  no 
increase  in  neoplastic  lesions  were 
observed  at  any  of  the  treatment  levels. 
The  NOEL  for  oncogenicity  in  rats  was 
observed  to  be  greater  than  1,000  ppm 
(>50  mg/kg/day). 

ii.  In  the  repeat  study  conducted  with 
Sprague  Dawley  rats  administered  150, 
300,  or  1,600  ppm  iprodione  technical 
in  the  diet,  no  increase  in  tumor 
incidence  was  noted  at  interim  sacrifice. 
Microscopic  examination  of  animals 
found  dead,  sacrificed  in  extremis,  or 
killed  at  termination  after  104  weeks 
revealed  an  increased  incidence  of 
benign  interstitial  cell  tumors  in  rats 
treated  with  1,600  ppm  (29/60  animals) 
compared  with  controls  (3/60).  No 
increased  incidence  of  any  other  tumor 
type  was  recorded.  No  treatment-related 
neoplastic  lesions  were  observed  in  the 
150  or  300  ppm  treatment  groups.  The 
NOEL  for  oncogenicity  in  males  in  this 
study  was  300  ppm  (12.4  mg/kg/day) 
and  the  LEL  1,600  ppm  (69  mg/kg/day). 
There  was  no  indications  of 
oncogenicity  in  females  at  any  dose 
level. 

b.  Mouse — i.  In  the  initial  study, 
Carworth  CF-1  outbred  albino  mice 
were  fed  diets  containing  200,  500, 

1,250  ppm  of  iprodione  technical  for  18 
months.  In  this  study,  no  increase  in 
neoplastic  lesions  were  observed  at  any 
of  the  treatment  levels.  The  NOEL  for 
oncogenicity  in  mice  was  observed  to  be 
greater  than  1,250  ppm  (>178.6  mg/kg/ 
day). 


ii.  In  the  repeat  mouse  oncogenicity 
study,  iprodione  technical  was 
administered  at  dietary  concentrations 
of  0, 160,  800,  or  4,000  ppm  to  CD-I 
mice  for  99  weeks.  Microscopic 
examination  of  animals  found  dead, 
sacrificed  in  extremis,  or  killed  at 
termination  after  99  weeks  revealed  an 
increased  incidence  of  benign  and 
malignant  liver  cell  tumors  in  both 
sexes.  A  slight  increase  in  the  incidence 
of  luteomas  in  the  ovaries  of  females 
was  also  noted  at  4,000  ppm.  No 
increased  incidence  of  any  other  tumor 
type  was  recorded.  No  treatment-related 
neoplastic  lesions  were  observed  in  the 
160  or  800  ppm  treatment  groups.  The 
NOEL  for  oncogenicity  in  this  study  was 
800  ppm  (115  mg/kg/day  in  males  and 
138  mg/kg/day  in  females)  and  the  LEL 
was  4,000  ppm  (604  mg/kg/day  in  males 
and  793  mg/kg/day  in  females). 

Discussion.  A  number  of  mechanistic 
studies  have  been  conducted  in  order  to 
elucidate  the  mechanism  of  testicular 
toxicity  and  carcinogenicity  in  the  rat 
and  hepatic  toxicity  and  carcinogenicity 
in  the  mouse. 

c.  Testicular  toxicity  and 
carcinogenicity  in  the  rat.  The  results  of 
recently  completed  mechanistic  studies 
have  further  elucidated  the  mechanism 
of  iprodione  testicular  toxicity.  The 
available  evidence  suggests  that  the 
primary  mode  of  action  of  iprodione  in 
the  testes  is  via  a  disruption  of 
testosterone  biosynthesis  in  the 
interstitial  cells.  The  resulting  reduction 
in  testosterone  secretion  may  lead  to  a 
compensatory  hyperplasia  in  order  to 
maintain  normal  hormonal  homeostasis. 
Tumors  may  then  develop  in  sensitive 
species,  such  as  the  rat,  due  to  the 
persistent  hyperplasia.  The  evidence 
supporting  such  a  mechanism  of  action 
can  be  summarized  as  follows: 

•  Iprodione  and  certain  metabolites 
(RP  36112  and  RP  36115)  have  been 
shown  to  inhibit  testosterone  secretion 
from  cultures  of  porcine  Leydig  cells. 
Recently,  it  has  been  demonstrated  that 
iprodione  inhibits  testosterone  synthesis 
and  release  from  rat  testicular  sections 
in  vitro. 

•  The  site  of  action  whereby  iprodione 
and  its  metabolites  (RP  36112  and  RP 
36115)  appear  to  modulate  Leydig  cell 
steroidogenesis  has  recently  been 
identified  using  porcine  Leydig  cell 
cultures.  Iprodione  appears  to  act 
through  a  rapid,  reversible,  interaction 
with  cholesterol  and/or  steroid 
hormones  at  the  level  of  some  transport 
proteins  and/or  steroidogenic  enzymes. 

•  Hormonal  perturbation  has  been 
observed  in  a  rat  in  vivo  study  with 
iprodione.  These  were  however  limited 
to  increases  in  LH  and  FSH  levels 
following  15  days  of  iprodione 


treatment  and  slight  differences  in  the 
secretion  pattern  of  LH  and  testosterone 
following  30-days  of  treatment.  In  the 
same  study,  decreases  in  absolute  and 
relative  weights  of  total  accessory  sex 
organs  and  seminal  vesicles  (but  not  the 
prostate  or  epididymides)  were  noted  at 
final  sacrifice.  By  contrast,  treatment 
with  flutamide  induced  marked  and 
persistent  increases  in  plasma  levels  of 
testosterone,  estradiol,  LH  and  FSH  and 
these  were  associated  with  marked 
decreases  in  the  epididymides  and 
accessory  sex  organs  weights  (ventral 
prostate  and  seminal  vesicles). 

•  Data  from  subchronic  and  chronic 
toxicity  studies  show  that  several  major 
target  organs  (adrenals,  testicular  and 
ovarian  interstitial  cells)  are  tissues 
which  secrete  steroid  hormones. 

•  No  clear  evidence  of  competitive 
binding  to  the  androgen  receptor  was 
found  for  iprodione  or  its  major 
metabolites  (RP  32490,  RP  36114,  RP 
36118,  and  RP  36119).  Several  minor 
metabolites  did  exhibit  a  binding 
activity  close  to  the  reference  compound 
flutamide.  However,  it  is  generally 
accepted  that  the  anti  -androgenic 
activity  of  flutamide  is  due  to  its  major 
metabolite  hydroxyflutamide,  which 
binds  to  the  androgen  receptor  with  a 
greater  affinity  than  flutamide  (Simard 
et  al,  1986). 

It  is  well  established  that  a  threshold 
can  be  expected  for  hormonally 
mediated  oncogenic  mechanisms.  In  the 
rat  chronic/oncogenicity  study,  Leydig 
cell  tumors  were  only  observed  at 
highly  toxic  dose  levels  which  were  at 
or  above  the  MTD  (mean  body  weight 
gains  were  reduced  from  13.7%  to 
16.4%  between  weeks  0  to  12, 12  to  22, 
and  0  to  104  of  the  study  in  high  dose 
males)  and  clear  thresholds  exist  for 
both  non-neoplastic  lesions  and  tumors. 
In  addition,  the  cellular  effects  of 
iprodione  have  been  demonstrated  to  be 
reversible  since  the  inhibition  of 
testosterone  biosynthesis  in  porcine 
Leydig  cells  was  removed  following 
removal  of  the  iprodione  from  the  cell 
culture.  It  can  also  be  noted  that  the  rat 
appears  to  be  one  of  the  most  sensitive 
species  to  benign  interstitial  cell  tumors. 
They  are,  however,  a  very  uncommon 
tumor  type  in  humans.  It  is  evident  that 
the  rat  is  much  more  sensitive  to 
chemical  insult  of  the  Leydig  cells  than 
is  man  and,  consequently,  that  humans 
are  at  less  risk  for  Leydig  cell  testicular 
tumors  than  rats.  This  implies  that  the 
threshold  dose  for  humans  would  be 
greater  than  for  rats  (See  C.  C.  Capen, 
Leydig  Cell  Tumors:  Pathology, 
Physiology,  and  Mechanistic 
Considerations  in  Rats,  The  Toxicology 
Forum,  1994  Annual  Summer  Meeting, 

p.  110). 
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d.  Hepatotoxicity  and  carcinogenicity 
in  male  and  female  mice.  In  ths  mouse 
oncogenicity  study,  the  development  of 
hepatocellular  tumors  in  mice  appeared 
secondary  to  hepatic  toxicity  at  a  dose 
level  at  which  body  weight  gain  was 
severely  reduced  indicating  that  the 
MTD  was  probably  exceeded  {over  the 
duration  of  the  study,  weight  gain  was 
reduced  14%  and  11%  in  high  dose 
males  and  females  respectively.  During 
weeks  18  to  45,  weight  gain  was 
reduced  44%  and  47%,  respectively. 

This  severity  of  the  weight  gain 
decrement  is  compounded  by  the  fact 
that  the  livers  in  these  animals  weighed 
more  than  double  their  respective 
controls,  i.e.,  the  weight  gain  decrement 
is  even  more  serious  than  the  body 
weights  alone  would  indicate).  The 
animals  at  the  highest  dose  level,  and  to 
a  lesser  extent,  the  mid-dose  group, 
exhibited  signs  of  liver  toxicity, 
including  increased  liver  weights, 
hepatocytic  hypertrophy,  enlarged 
eosinophilic  hepatocytes,  pigmented 
macrophages,  centrilobular  necrosis, 
amyloid  deposits,  and  statistically 
significant  increases  in  levels  of  the 
liver  enzymes  GPT  and  GOT.  Clear 
NOELs  exist  for  these  effects.  In  a 
recently  completed  14-day  toxicity 
study  in  male  mice,  dose  levels  similar 
to  those  at  which  tumors  were  observed 
in  the  mouse  carcinogenicity  study 
induced  a  number  of  hepatic  changes 
including  the  induction  of  Cytochrome 
P450  isoenzymes  and  cellular 
proliferation. 

The  HED  Carcinogenicity  Peer  Review 
Committee  (CPRC)  met  in  1994  and 
determined  that  iprodione  should  be 
classified  a  group  B2  carcinogen.  The 
CPRC  recommended  that  a  low  dose 
quantitative  risk  assessment  for 
iprodione  be  estimated  from  the  benign 
rat  interstitial  cell  tumors  of  the  testes, 
and  also  from  the  mouse  male  and 
female  liver  tumors  separately.  It  is  the 
opinion  of  Rhone-Poulenc  that  the  B2 
classification  as  well  a6  the  use  of  low 
dose  quantitative  risk  assessment  for 
iprodione  is  inappropriate. 

The  male  interstitial  cell  tumors  seen 
only  at  the  high  dose  in  the  lifetime  rat 
study  with  iprodione  were  due  to  a 
mode  of  action  with  a  clear  threshold. 
This  conclusion  is  based  on  the 
following  rationale:  (i)  The  tumors  were 
benign  and  only  observed  at  a  dose  level 
at  or  above  the  MTD,  (ii)  the 
mechanistic  toxicological  research 
designed  to  elucidate  the  biochemical 
mode  of  action,  and  (iii)  the  consensus 
of  scientific  experts  that  benign  Leydig 
cell  tumors  in  the  rat  are  not  useful 
predictors  of  human  disease.  Thus, 
because  the  mechanism  of  action  shows 
a  clear  threshold,  and  because  the 


potential  toxicological  hazard  has  no 
direct  relevance  for  human  health, 
Rhone-Poulenc  believes  that  the  dose 
response  assessment  for  the  benign 
interstitial  cell  effects  in  the  rat  testes 
should  rely  on  threshold,  non-linear, 
margin  of  exposure  procedures  and  not 
on  linear  low  dose  extrapolations. 

The  mouse  liver  tumors  also  arose 
from  a  toxicological  mechanism  having 
a  clear  threshold.  A  study  conducted  to 
elucidate  the  mode  of  action  of  the 
mouse  liver  tumorigenesis  has  been 
described  above.  The  relationship 
between  hormonally  active  compounds 
and  the  etiology  of  mouse  liver  cancer 
is  well  established.  Rhone-Poulenc 
therefore  contends  that  a  complete 
evaluation  of  the  carcinogenicity  issue 
indicates  that  iprodione  is  a  threshold 
carcinogen  acting  through  a  non- 
genotoxic  mechanism  of  toxicity.  The 
application  of  a  low  dose  quantitative 
risk  assessment  for  iprodione  is 
inappropriate.  Rhone-Poulenc  therefore 
recommends  the  use  of  an  uncertainty 
factor  approach  and  a  RfD  of  0.0725  mg/ 
kg/day. 

6.  Teratology  rat — a.  The  embryo/fetal 
toxicity  and  teratogenicity  of  iprodione 
were  evaluated  in  Sprague-Dawley  rats 
at  oral  (gavage)  dose  levels  of  40,  90,  or 
200  mg/kg/day.  Iprodione  showed  no 
embryotoxicity  or  teratogenicity  at  any 
of  the  dose  levels  examined.  Although 
no  maternal  effects  were  detected  at  any 
treatment  level  in  the  definitive  study, 
dose  selection  was  justified  from  the 
pilot  study  in  which  maternal  toxicity 
was  noted  at  120  and  240  mg/kg/day.  In 
addition,  an  increase  in  the  average 
number  of  late  resorptions  per  litter  was 
observed  at  240  mg/kg/day.  A  clear  and 
conservative  developmental  and 
maternal  NOEL  was  observed  at  90  mg/ 
kg/day. 

b.  Rabbit  The  embryo/fetal  toxicity 
and  teratogenicity  of  iprodione  were 
evaluated  in  rabbits  at  oral  (gavage)  dose 
levels  of  20,  60,  or  200  mg/kg/day.  No 
treatment-related  embryotoxicity  or 
teratogenicity  was  noted  at  doses  of  20 
or  60  mg/kg/day.  Even  though  iprodione 
at  200  mg/kg/day  was  too  maternally 
toxic  for  a  complete  teratologic 
evaluation,  no  malformations  were 
observed  in  the  fetuses  examined  from 
this  group.  The  developmental  NOEL 
was  60  mg/kg/day  and  the  maternal 
NOEL  was  20  mg/kg/day  based 
decreases  in  maternal  body  weight  gain. 

Conclusion.  Based  on  the  studies 
cited  above,  iprodione  is  not  a 
developmental  toxicant. 

7.  Reproductive  effects.  In  a  multi¬ 
generation  study,  iprodione  was 
administered  to  male  and  female 
Sprague-Dawley  rats  via  dietary 
admixture  at  dose  levels  of  300, 1,000, 


or  2,000/3,000  ppm  (for  males  18.5, 

61.4,  and  154.8  mg/kg/day  and  for 
females  22.49,  76.2,  and  201.2  mg/kg/ 
day,  respectively).  It  was  necessary  to 
reduce  the  high  dose  from  3,000  to 
2,000  ppm  following  the  first  mating 
period  of  the  Fl  parents  owing  to 
excessive  toxicity.  No  effects  on 
reproductive  performance  were 
observed  at  any  of  the  treatment  levels. 
Parental  toxicity,  as  evidenced  by 
reduced  body  weight,  body  weight  gain 
and  food  consumption  was  observed  at 
dietary  levels  of  1,000  ppm  and  higher. 
Effects  on  pup  viability  and  pup  weight 
were  noted  at  2,000/3,000  ppm.  The 
NOELs  for  parental  and  offspring 
toxicity  were  300  ppm  and  1,000  ppm, 
respectively. 

Conclusion.  Based  on  the  study  cited 
above,  Rhone-Poulenc  believes  that 
iprodione  is  not  a  reproductive  toxicant. 

8.  Neurotoxicity.  Iprodione  does  not 
have  a  chemical  function  associated 
with  neurotoxicity.  No  neurotoxic 
symptoms  have  been  recorded  in  any 
toxicity  study  conducted  with 
iprodione.  Iprodione  is  therefore  not 
considered  to  be  a  neurotoxin. 

B.  Aggregate  Exposure 

In  addition  to  dietary  exposure,  the 
FQPA  lists  three  potential  sources  of 
exposure  to  the  general  population  that 
must  be  addressed.  These  are  pesticides 
in  drinking  water,  exposure  from  non- 
occupational  sources,  and  the  potential 
cumulative  effect  of  pesticides  with 
similar  toxicological  modes  of  action. 

1.  Drinking  water.  Iprodione,  applied 
according  to  labeled  use  and  good 
agricultural  management  practices,  is 
predicted  and  demonstrated  to  present 
no  significant,  if  any,  concentrations  in 
drinking  water  sources.  Iprodione’s 
physical-chemical  properties  and  actual 
measured  environmental  concentrations 
in  field  dissipaticn/monitoring  studies 
provides  support  for  this  conclusion. 
There  is  no  established  Maximum 
Concentration  Level  or  Health  Advisory 
Level  for  iprodione  under  the  Safe 
Drinking  Water  Act. 

2.  Non-occupational  exposure 
discussion.  Iprodione  is  included  in  a 
number  of  formulations  used  for 
professional  treatment  of  golf-courses 
and  turf.  Posting  and  notification 
procedures  ensure  that  there  is  no 
exposure  to  the  general  public  either 
during  or  following  treatment. 

A  single  granular  formulation 
containing  low  quantities  of  iprodione 
(1.02%)  is  available  to  the  homeowner 
for  use  on  residential  ornamentals  and 
lawns.  Treatment  rates  (1.25  oz  a.i./ 
2,500  •  5,000  sq.  ft.)  and  the  number  of 
treatments  allowed  per  year  (2-3  max.) 
are  low.  Rhone-Poulenc  believes  that 
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this  minor  use  will  not  impact 
significantly  on  the  aggregate  exposure 
to  iprodione  since  it  represents  less  than 
4%  of  total  iprodione  use.  Two 
formulations  are  registered  for  home 
and  garden  use  but  they  have  not  been 
commercialized.  They  therefore  do  not 
need  to  be  included  in  the  aggregate 
exposure  risk  estimate  for  iprodione. 

Conclusion.  Rhone-Poulenc  does  not 
expect  that  the  ornamental  and  turf  uses 
add  significantly  to  the  aggregate 
exposure  for  iprodione;  thus,  dietary 
exposure  is  the  main  consideration  for 
risk  assessment  purposes. 

3.  Common  mechanism  of  action 
discussion.  Risk  assessment  based  on 
exposure  to  multiple  chemicals  is  not 
appropriate  for  the  following  reasons: 

•  Similar  toxicological  ena-points 
may  be  induced  by  a  number  of 
different  mechanisms  of  action  that  are 
unlikely  to  be  additive. 

•  Toxicological  end-points  for  RfD 
setting  may  be  different  even  between 
chemicals  acting  via  a  common 
mechanism. 

•  Margins  between  NOELs  and  LELs 
may  be  large  and  variable  from  chemical 
to  chemical. 

•  Multiple  chemical  dietary  exposures 
are  low  and  infrequent. 

•  For  a  majority  of  chemicals 
insufficient  or  incomplete  data  is 
available  to  identify  a  common 
mechanism  of  action. 

However,  the  Agency  has  previously 
noted  both  structural  and  toxicological 
similarities  between  iprodione, 
procymidone,  and  vinclozolin.  There 
are  clear  differences  in  both  the  type 
and  magnitude  of  effects  observed  after 
exposure  to  iprodione  in  contrast  to 
vinclozolin  and  procymidone.  In  multi¬ 
generation  studies,  iprodione  had  no 
adverse  effects  on  reproductive 
performance,  fertility,  fecundity,  or  sex 
ratio,  even  at  dose  levels  that  induced 
dramatic  parental  toxicity.  However  in 
similar  types  of  studies,  procymidone 
induced  adverse  effects  on  fertility  and 
abnormalities  of  male  sex  organs  and 
vinclozolin  induced  infertility,  genital 
and  reproductive  tract  malformations 
and  pseudohermaphroditism  in  male 
rats. 

Vinclozolin  and  procymidone  are 
known  to  exert  their  endocrine  effects 
via  a  blockage  of  the  androgen  receptor 
in  a  similar  wayjto  the  potent  anti¬ 
androgen  flutamide  (Hosokawa  et  al, 
1993a  and  1993b,  Kelce  et  al,  1994).  By 
contrast,  iprodione  has  poor  binding 
affinity  to  the  androgen  receptor  and  the 
primary  lesion  appears  to  be  a  blockage 
of  testosterone  biosynthesis  and 
secretion  in  a  similar  manner  to 
ketoconazole;  a  therapeutic  agent  that 
also  has  no  effects  on  fertility  or 


fecundity  (Heckman  et  al,  1992). 
Subsequently,  iprodione  only  appears  to 
induce  transient  changes  in  plasma 
hormone  levels  until  compensatory 
mechanisms  take  effect.  Consequently, 
iprodione  does  not  possess  the  potent 
anti-androgenic  activity  of  flutamide  (or 
its  structural  analogs). 

Conclusion.  Therefore,  Rhone- 
Poulenc  believes  that  consideration  of  a 
common  mechanism  of  toxicity  is  not 
appropriate  at  this  time  since  there  are 
no  reliable  data  to  indicate  that  the  toxic 
effects  caused  by  iprodione  would  be 
cumulative  with  those  of  any  other  , 
compound.  Based  on  this  point,  Rhone- 
Poulenc  has  considered  only  the 
potential  risks  of  iprodione  in  its 
exposure  assessment. 

C.  Safety  Determination 

1.  DRES-U.S.  population-infants- 
children  (1-6  yrs  old).  According  to 
EPA’s  Dietary  Risk  Evaluation  System 
(DRES)  chronic  analysis,  the  %  RfD  falls 
within  a  safe  margin  even  when 
considering  tolerance  levels  and  100% 
crop  treated.  For  the  overall  U.S. 
population,  dietary  exposure  to 
iprodione  uses  0.353%  of  the  RfD  when 
using  Anticipated  Residue  Contribution 
(ARC)  or  54.22  %  of  the  RfD  when  using 
tolerance  levels.  Exposure  to  iprodione 
resulting  from  the  use  of  the  product  on 
tangelos  and  tangerines  is  negligible 
considering  the  low  residues  and 
limited  acreage  covered  in  the  EUP 
(maximum  of  4,000  acres).  Dietary 
contribution  from  tangerines  and 
tangelos  accounts  for  less  than  1%  of 
total  exposure  and  the  cancer  risk  for 
these  uses  is  estimated  to  be  less  than 
5  x  10  8. 

A  DRES  detailed  acute  exposure 
analysis  was  performed  by  EPA  using 
conservative  values.  The  resulting  high 
end  Margin  of  Exposure  value  of  100  for 
the  DRES  subgroup  of  concern  (females 
13  +  years)  is  above  the  acceptable  level 
and  demonstrates  no  acute  dietary 
concern. 

For  the  reasons  stated  earlier  (see  Unit 
A.5.)  Rhone-Poulenc  considers  the  use 
of  a  low  dose  quantitative  risk 
assessment  for  iprodione  to  be 
inappropriate.  As  previously  indicated 
Rhone-Poulenc  recommends  the  use  of 
a  safety  factor  approach  and  a  RfD  of 
0.0725  mg/kg/ day.  The  use  the  Q*  (Q 
star)  value  of  0.0439  (mg/kg/day)-' 
previously  calculated  by  EPA  represents 
a  very  conservative  estimate  of  the 
lifetime  cancer  risk  from  potential 
residues  of  iprodione. 

Nevertheless,  an  assessment  of  the 
lifetime  cancer  risk  from  iprodione 
residues  in  food  using  a  Q*  value  of 
0.0439  (mg/kg/day)-1  has  been 
conducted.  This  assessment  indicates 


the  total  cancer  risk  to  be  in  the  de 
minimus  range  of  10**,  even  with  a  very 
conservative  Q*  value.  Based  on  results 
of  the  analyses,  iprodione  residues  in 
currently  registered  foods  would  not  be 
expected  to  result  in  significant  levels  of 
chronic  toxicity  to  any  segment  of  the 
U.S.  population.  The  upper  bound 
cancer  risk  attributed  to  the  use  of 
iprodione  on  tangerines- and  tangelos  is 
calculated  to  be  negligible.  Therefore, 
the  added  use  will  not  measurably 
increase  the  cancer  risk  estimate  for  any 
population  subgroup. 

2.  Infants  and  children-adequate 
margin  of  safety.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
iprodione  the  available  teratology  and 
reproductive  toxicity  studies  and  the 
potential  for  endocrine  modulation  by 
iprodione  were  considered. 

Developmental  studies  in  two  species 
indicate  that  iprodione  has  no 
teratogenic  potential,  even  at  maternally 
toxic  dose  levels.  Maternal  and 
developmental  NOELs  and  lowest 
observed  effect  levels  (LOELs)  were 
generally  comparable  indicating  no 
increased  susceptibility  of  developing 
organisms.  Multi-generation  rodent 
reproduction  studies  indicated  that 
iprodione  has  no  adverse  effects  on 
reproductive  performance,  fertility, ' 
fecundity,  or  sex  ratio.  Effects  on  pup 
weight  and  viability  were  only  noted  in 
the  presence  of  severe  parental  toxicity. 

The  mechanism  of  endocrine 
modulation  associated  with  iprodione 
(inhibition  of  testosterone  biosynthesis) 
appears  to  be  distinct  from  that  of  anti- 
androgens  acting  at  the  level  of  the 
androgen  receptor  and  may  help  to 
explain  the  lack  of  adverse  effects  on 
reproductive  function  observed  with 
iprodione. 

Therefore,  based  upon  the 
completeness  and  reliability  of  the 
toxicity  data  and  the  conservative 
exposure  assessment,  Rhone-Poulenc 
believes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  exposure  to 
residues  of  iprodione  and  no  additional 
uncertainty  factor  is  warranted. 

3.  Endocrine  discussion  and 
conclusion.  As  indicated  in  unit  A.  5., 
the  primary  lesion  at  the  level  of  the 
target  organs  (testes,  ovaries,  and 
adrenals)  is  likely  to  be  related  to  an 
inhibition  of  steroid/androgen 
biosynthesis.  The  resulting  endocrine 
toxic  effect  due  to  iprodione  is  fairly 
moderate  compared  to  that  produced  by 
potent  endocrine  disruptors  such  as 
flutamide  (and  other  structural  analogs) 
and  is  insufficiently  potent  to  produce 
effects  on  reproduction  or  development. 
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The  increased  incidence  in  tumors  in 
both  rats  and  mice  was  only  observed 
when  animals  were  treated  at  or  above 
the  MTD.  For  all  three  tumor  sites 
(testes,  liver,  ovary)  tumors  only 
develop  on  pre-existing  non-neoplastic 
lesions  (cell  hypertrophy /vacuolation, 
hyperplasia)  and  a  clear  threshold  level 
exist  for  both  non-neoplastic  lesions  and 
tumors.  Those  thresholds  are  far  in 
excess  of  those  levels  of  iprodione  that 
the  general  public  would  be  exposed  to. 

Conclusion.  Rhone-Poulenc  believes 
that  iprodione  would  not  be  expected  to 
induce  any  adverse  effects  related  to 
endocrine  disruption  in  members  of  the 
general  population  via  the  consumption 
of  food  crops  containing  residues  of  this 
compound. 

II.  Public  Record 

EPA  invites  interested  persons  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a  notation 
indicating  the  docket  control  number, 
(PF-689). 

A  record  has  been  established  for  this 
notice  of  filing  under  docket  control 
number  [PF-689]  (including  comments 
and  data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 

1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  ASCII  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official 
rulemaking  record  is  the  paper  record 
maintained  at  the  address  in 
“ADDRESSES”  at  the  beginning  of  this 
document. 


List  of  Subjects 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  January  15, 1997. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  97-1752  Filed  1-23-97;  8:45  am) 
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[PF-691;  FRL-5583-6] 

Rhone-Pouienc  Ag  Company; 

Pesticide  Tolerance  Petition  Filing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  filing. 

SUMMARY:  This  notice  announces  the 
filing  of  a  pesticide  petition  proposing 
the  extension  of  the  time-limited 
tolerance  for  the  combined  residues  of 
the  fungicide  iprodione  [3-(3,5- 
dichlorophenyl)-N-(l-methylethyl)-2,4- 
dioxo-l-imidazolidinecarboxamide],  its 
isomer  [3-(l-methylethyl)-N-(3,5- 
dichlorophenyl)-2,4-dioxo-l- 
imidazolidinecarboxamide],  and  its 
metabolite  [3-(3,5-dichlorophenyl)-2,4- 
dioxo-l-imidazolidinecarboxamide] 

(CAS  Number  36734-19-7,  PC  Code 
109801)  in  or  on  the  raw  agricultural 
commodity  (RAC)  cottonseed  at  0.10 
parts  per  million  (ppm).  The  notice 
includes  a  summary  of  the  petition 
prepared  by  the  petitioner,  Rhone- 
Poulenc  Ag  Company. 

OATES:  Comments,  identified  by  the 
docket  number  [PF-691],  must  be 
received  on  or  before  February  24, 1997. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docketiSepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[PF-691],  Electronic  comments  on  this 


notice  of  filing  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  in  Unit  II.  of 
this  document. 

Information  submitted  as  comments 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
“Confidential  Business  Information” 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Connie  Welch,  Product  Manager 
(PM  21),  Registration  Division  (7505W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Crystal  Mall  #2,  Room 
227, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  703-305-6226,  e-mail: 
welch.connie@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

received  a  pesticide  petition  (PP 
2F4111)  from  Rhone-Poulenc  Ag 
Company  (Rhone-Poulenc),  P.O.  Box 
12014,  T.W.  Alexander  Drive,  Research 
Triangle  Park,  NC  27709  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346(d),  to  amend  40  CFR  part 
180  by  extending  the  time-limited 
tolerance  for  the  fungicide  iprodione  [3- 
(3,5-dichlorophenyl)-N-(l-methylethyl)- 
2,4-dioxo-l-imidazolidinecarboxamide], 
its  isomer  [3-(l-methylethyl)-N-(3,5- 
dich  loropheny  l)-2 ,4-dioxo- 1  - 
imidazolidinecarboxamide],  and  its 
metabolite  [3-(3,5-dichlorophenyl)-2,4- 
dioxo-l-imidazolidinecarboxamide]  in 
or  on  the  RAC  cottonseed  at  0.10  ppm. 
The  current  time- limited  tolerance  was 
established  under  pesticide  petition  (PP) 
2F4111  and  expires  on  March  15, 1997. 
EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 
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As  required  by  section  408(d)  of  the 
FFDCA,  as  recently  amended  by  the 
Food  Quality  Protection  Act,  Rhone- 
Poulenc  included  in  the  petition  a 
summary  of  the  petition  and 
authorization  for  the  summary  to  be 
published  in  the  Federal  Register  in  a 
notice  of  receipt  of  the  petition.  The 
summary  represents  the  views  of  Rhone- 
Poulenc.  EPA  is  in  the  process  of 
evaluating  the  petition.  As  required  by 
section  408(d)(3)  of  the  FFDCA,  EPA  is 
including  the  summary  as  a  part  of  this 
notice  of  filing.  EPA  may  have  made 
minor  edits  to  the  summary  for  the 
purpose  of  clarity. 

I.  Petition  Summary 

There  is  an  extensive  data  base 
supporting  the  registration  of  iprodione. 
All  the  studies  required  under  the 
reregistration  process  mandated  by  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  88  have  been 
submitted.  Most  of  these  studies  have 
been  reviewed  by  the  Agency  and 
accepted. 

The  time-limited  tolerance  for 
iprodione  on  cottonseed  at  0.10  ppm  is 
considered  adequate  to  cover  residues 
resulting  from  the  use  of  iprodione  on 
cotton.  No  residues  were  detected  in 
cottonseed  field  trial  studies.  A 
processing  study  conducted  at  12x  the 
label  rate  showed  no  detectable 
residues.  The  nature  of  the  residue  in 
plants  is  adequately  defined.  Plant 
metabolism  studies  have  been  reviewed 
in  connection  with  previous  petitions 
for  tolerances.  The  residues  of  concern 
are  iprodione,  its  isomer  RP30228,  and 
its  metabolite  RP32490.  The  Phase  IV 
Review  concluded  that  additional  plant 
metabolism  studies  are  not  needed. 

The  nature  of  the  residue  in  animals 
is  adequately  understood  for  the 
proposed  use  of  iprodione  on  cotton. 
Dietary  contribution  for  animals  from 
cottonseed  as  a  result  of  the  proposed 
use  will  be  very  small  and  secondary 
residues  in  animal  commodities 
(ruminant  and  poultry)  are  expected  to 
be  nondetectable  (i.e.  <0.01  ppm  in  milk 
and  <0.05  ppm  in  other  animal 
commodities).  A  restriction  is  included 
in  the  use  directions  for  cotton 
prohibiting  grazing  and  feeding  of 
cotton  forage  to  livestock.  Furthermore, 
based  on  market  share  information,  only 
approximately  3%  of  the  cotton  crop  is 
expected  to  be  treated  with  iprodione  in 
1997.  The  established  tolerances  for 
iprodione  and  its  metabolites  in  meat, 
milk,  poultry,  and  eggs  are  therefore 
adequate  to  cover  secondary  residues  in 
animal  commodities  resulting  from  the 
use  on  cotton. 

An  adequate  analytical  method,  gas 
liquid  chromatography  using  an 


electron-capture  detector,  is  available  in 
the  Pesticide  Analytical  Manual,  Vol.  n, 
for  enforcement  purposes.  In  the  Phase 
IV  Review,  EPA  requested  that  a 
substitute  for  benzene  be  used  in  the 
method  of  analysis  used  in  new  crop 
field  trials.  In  response  to  this  request, 
Rhone-Poulenc  developed  a  common 
moiety  GC  method  with  a  0.05  ppm 
limit  of  quantitation  (LOQ).  An 
independent  laboratory  validation  for 
this  method  was  submitted. 

Iprodione  is  an  important  product  for 
growers  of  several  minor  crops.  These 
include  garlic,  ginseng,  Chinese 
mustard,  broccoli,  caneberries 
(blackberries,  loganberries,  and 
raspberries),  and  bushberries 
(blueberries,  currant,  elderberries, 
gooseberries,  and  huckleberries). 

Iprodione  is  also  an  important  tool  for 
cotton  growers  in  controlling 
Rhizoctonia  solani,  a  seedling  disease. 
The  Cotton  Disease  Loss  Estimate 
Committee  of  the  National  Cotton 
Council  ranks  seedling  diseases  as  the 
most  important  cotton  disease. 
Furthermore,  based  on  the  cotton  use 
directions  for  iprodione  products,  the 
maximum  amount  of  product  applied 
would  be  0.2  lb  active  ingredient/acre 
on  a  40  inch  row  and  13,000  linear  row 
ft.  This  is  a  five-  to  six-fold  decrease  in 
active  ingredient  concentration 
compared  to  that  required  for 
competitive  soil  applied  cotton 
fungicides  which  control  Rhizoctonia 
solani.  This  allows  for  reduction  of  total 
pesticide  usage  in  cotton  production 
and  thus  reduces  pesticide  exposure  in 
the  environment.  Another  benefit  is  that 
iprodione  is  efficacious  against  all  five 
anastomosis  groups  of  Rhizoctonia 
solani.  Currently,  there  are  no  registered 
products  which  possess  this 
characteristic. 

There  are  no  Codex  tolerances  for 
iprodione  on  cottonseed. 

The  following  mammalian  toxicity 
studies  have  been  conducted  to  support 
the  extension  of  the  tolerance  for 
iprodione  on  cotton. 

A.  Toxicological  Profile 

Rhone-Poulenc’s  explanation  of  the 
toxicological  profile  of  iprodione  is 
being  published  elsewhere  in  today’s 
issue  of  the  Federal  Register  in  another 
notice  of  filing  [PF-689]  for  a  tolerance 
for  iprodione. 

B.  Aggregate  Exposure 

Rhone-Poulenc’s  explanation 
concerning  aggregate  exposure  to 
residues  of  iprodione  is  being  published 
elsewhere  in  today’s  issue  of  the 
Federal  Register  in  another  notice  of 
filing  [PF-689)  for  a  tolerance. 


C.  Safety  Determination 

1.  DRES — US  population — infants — 
children  (1-6  yrs  old).  According  to 
EPA’s  Dietary  Risk  Evaluation  System 
(DRES)  chronic  analysis,  the  percent 
RfD  falls  within  a  safe  margin  even 
when  considering  tolerance  levels  and 
100%  crop  treated.  For  the  overall  U.S. 
population,  dietary  exposure  to 
iprodione  uses  0.353%  of  the  RfD  when 
using  Anticipated  Residue  Contribution 
(ARC)  or  54.22  %  of  the  RfD  when  using 
tolerance  levels.  These  figures  remain 
the  same  when  cotton  is  included  in  the 
analysis.  Exposure  to  iprodione 
resulting  from  the  use  of  the  product  on 
cotton  is  negligible  considering  that: 

i.  Residues  above  the  LOQ  (0.05  ppm) 
were  not  observed  In  cotton  field  trial 
studies. 

ii.  A  processing  study  conducted  at 
12x  the  label  rate  showed  no  detectable 
residues. 

iii.  Only  3%  of  the  cotton  crop  is 
expected  to  be  treated  with  iprodione. 

A  DRES  detailed  acute  exposure 
analysis  was  performed  by  EPA  using 
conservative  values.  The  resulting  high 
end  margin  of  exposure  value  of  100  for 
the  DRES  subgroup  of  concern  (females 
13  +  years)  is  above  the  acceptable  level 
and  demonstrates  no  acute  dietary 
concern. 

For  the  reasons  stated  in  Unit  I.A.5.  in 
a  notice  of  filing  for  iprodione 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  Rhone-Poulenc 
considers  the  use  of  a  low  dose 
quantitative  risk  assessment  for 
iprodione  to  be  inappropriate.  As 
previously  indicated  Rhone-Poulenc 
recommends  the  use  of  a  safety  factor 
approach  and  a  RfD  of  0.0725 — mg/kg/ 
day.  The  use  of  the  Q*  (Q  star)  value  of 
0.0439  (mg/kg/day)-*  previously 
calculated  by  EPA  represents  a  very 
conservative  estimate  of  the  lifetime 
cancer  risk  from  potential  residues  of 
iprodione. 

Nevertheless,  an  assessment  of  the 
lifetime  cancer  risk  from  iprodione 
residues  in  food  using  a  Q*  value  of 
0.0439  (mg/kg/day)-1  has  been 
conducted  to  specifically  demonstrate 
that  the  use  of  iprodione  on  cotton  does 
not  measurably  increase  exposure  above 
that  estimated  for  current  uses.  The 
upper  bound  cancer  risk  attributed  to 
the  use  of  iprodione  on  cotton  is 
calculated  to  be  1.8  x  10*8.  This 
assessment  also  indicates  the  total 
cancer  risk  to  be  in  the  de  minimus 
range  of  Kb6,  even  with  a  very 
conservative  Q*  value. 

Based  on  results  of  the  analyses, 
Rhone-Poulenc  concludes  that  the 
added  use  on  cotton  will  not 
measurably  increase  the  cancer  risk 


3698 


Federal  Register  /  Vol.  62,  No.  16  /  Friday,  January  24,  1997  /  Notices 


estimate  for  any  population  subgroup, 
and  iprodione  residues  in  currently 
registered  foods  would  not  be  expected 
to  result  in  significant  levels  of  chronic 
toxicity  to  any  segment  of  the  U.S. 
population. 

2.  Infants  and  children — adequate 
margin  of  safety.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
iprodione,  the  available  teratology  and 
reproductive  toxicity  studies  and  the 
potential  for  endocrine  modulation  by 
iprodione  were  considered. 

Developmental  studies  in  two  species 
indicate  that  iprodione  has  no 
teratogenic  potential,  even  at  maternally 
toxic  dose  levels.  Maternal  and 
developmental  no  observed  effect  levels 
and  lowest  observed  effect  levels  were 
generally  comparable  indicating  no 
increased  susceptibility  of  developing 
organisms.  Multigeneration  rodent 
reproduction  studies  indicated  that 
iprodione  has  no  adverse  effects  on 
reproductive  performance,  fertility, 
fecundity  or  sex  ratio.  Effects  on  pup 
weight  and  viability  were  only  noted  in 
the  presence  of  severe  parental  toxicity. 

The  mechanism  of  endocrine 
modulation  associated  with  iprodione 
(inhibition  of  testosterone  biosynthesis) 
appears  to  be  distinct  from  that  of  anti¬ 
androgens  acting  at  the  level  of  the 
androgen  receptor  and  may  help  to 
explain  the  lack  of  adverse  effects  on 
reproductive  function  observed  with 
iprodione. 

Therefore,  based  upon  the 
completeness  and  reliability  of  the 
toxicity  data  and  the  conservative 
exposure  assessment,  Rhone-Poulenc 
believes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  exposure  to 
residues  of  iprodione  and  no  additional 
uncertainty  factor  is  warranted. 

3.  Endocrine  discussion  and 
conclusion.  As  indicated  in  Unit  I.A.5. 
in  a  notice  of  filing  for  iprodione 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  the  primary  lesion  at 
the  level  of  the  target  organs  (testes, 
ovaries  adrenals)  is  likely  to  be  related 
to  an  inhibition  of  steroid/androgen 
biosynthesis.  The  resulting  endocrine 
toxic  effect  due  to  iprodione  is  fairly 
moderate  compared  to  that  produced  by 
potent  endocrine  disruptors  such  as 
flutamide  (and  other  structural  analogs) 
and  is  insufficiently  potent  to  produce 
effects  on  reproduction  or  development. 

The  increased  incidence  in  tumors  in 
both  rats  and  mice  was  only  observed 
when  animals  were  treated  at  or  above 
the  MTD.  For  all  three  tumor  sites 
(testis,  liver,  ovary)  tumors  only  develop 
on  pre-existing  non-neoplastic  lesions 
(cell  hypertrophy/vacuolation. 


hyperplasia)  and  a  clear  threshold  level 
exist  for  both  non-neoplastic  lesions  and 
tumors.  Those  thresholds  are  far  in 
excess  of  those  levels  of  iprodione  that 
the  general  public  would  be  exposed  to. 

Conclusion.  Rhone-Poulenc  believes 
that  iprodione  would  not  be  expected  to 
induce  any  adverse  effects  related  to 
endocrine  disruption  in  members  of  the 
general  population  via  the  consumption 
of  food  crops  containing  residues  of  this 
compound. 

II.  Public  Record 

EPA  invites  interested  persons  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a  notation 
indicating  the  docket  number,  [PF-691]. 

A  record  has  been  established  for  this 
notice  of  filing  under  docket  number 
[PF-691]  including  comments  and  data 
submitted  electronically  as  described 
below.  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
“ADDRESSES”  at  the  beginning  of  this 
document. 

List  of  Subjects 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  January  15, 1997. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  97-1765  "iled  1-23-97;  8:45  am) 

BILUNG  CODE  ft560-*K  f 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 

(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  bolding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  “reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices” 
(12  U.S.C.  1843).  Unless 
otherwise  noted,  nonbanking  activities 
will  be  conducted  throughout  the 
United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  18, 
1997. 

A.  Federal  Reserve  Bank  of  Boston 

(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106-2204: 
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1.  Affiliated  Community  Bancorp, 
Inc.,  Waltham,  Massachusetts;  to 
acquire  100  percent  of  the  voting  shares 
of  Middlesex  Bank  &  Trust  Company, 
Newton,  Massachusetts  a  de  novo  bank 
(in  organization). 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  17, 1997. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-1706  Filed  1-23-97;  8:45  am] 
BILUNG  CODE  6210-01-F 


Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
“reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices” 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 

II  approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the^Reserve  Bank  indicated 


or  the  offices  of  the  Board  of  Governors 
not  later  than  February  6, 1997. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198:-0001 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota,  and  Norwest  Financial 
Services,  Inc.,  Des  Moines,  Iowa 
(collectively,  “Applicants”),  to  acquire 
Reliable  Financial  Services,  Inc.,  San 
Juan,  Puerto  Rico  (“Reliable”),  and 
thereby  engage  in  the  following 
activities:  (1)  the  purchase,  origination, 
sale,  and  servicing  of  automobile  loans, 
pursuant  to  §  225.25(b)(1)  of  the  Board’s 
Regulation  Y;  and  (2)  the  sale  of  credit 
life,  credit  accident,  and  credit  health 
insurance  related  to  these  loans, 
pursuant  to  §  225.25(b)(8)  of  the  Board’s 
Regulation  Y. 

In  addition,  Applicants  propose  to 
fulfill  the  commitments  and  obligations 
of  Reliable  relating  to  the  securitization 
of  automobile  loan  receivables  through 
an  existing  grantor  trust.  As  servicer  for 
the  grantor  trust,  Applicants  would 
receive  a  fee  for  servicing,  managing  and 
collecting  the  receivables  that  are 
transferred  to  the  trust. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198:-0001 

1.  BOK  Financial  Corporation,  Tulso, 
Oklahoma;  to  engage  de  novo  through 
its  wholly-owned  subsidiary.  Alliance 
Securities  Corporation,  Tulsa, 

Oklahoma,  in  underwriting  and  dealing, 
to  a  limited  extent,  in  certain  municipal 
revenue  bonds  (including  certain 
unrated  revenue  bonds),  1-4  family 
mortgage-related  securities,  consumer 
receivable-related  securities,  and 
commercial  paper  that  a  state  member 
bank  may  not  underwrite  and  deal  in 
bank-ineligible  securities,  see,  e.g., 
Citicorp,  73  Fed.  Res.  Bull.  473  (1987); 
Letter  Interpreting  Section  20  Orders,  81 
Fed.  Res.  Bull.  198  (1995);  in  acting  as 
agent  in  the  private  placement  of  all 
types  of  securities,  see  Bankers  Trust 
New  York  Corp.,  75  Fed.  Res.  Bull.  829 
(1989);  in  providing  investment 
advisory  services  see  12  CFR 
225.25(b)(4) ;  in  underwriting  and 
dealing  in  government  obligations  and 
money  market  instruments  in  which 
state  member  banks  may  underwrite  and 
deal  under  12  U.S.C.  §§  24(7)  and  335 
(bank-eligible  securities)  see  12  CFR 
225.25(b)(16)\  and  in  providing  full- 
service  securities  brokerage  services  see 
12  CFR  225.25(b)(15). 


Board  of  Governors  of  the  Federal  Reserve 
System,  January  17, 1997. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-1707  Filed  1-23-97;  8:45  am) 
BILUNG  CODE  6210-01-F 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
January  29, 1997. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  January  22, 1997. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-1861  Filed  1-22-97;  10:46  am] 
BILLING  CODE  6210-01-P 


GENERAL  SERVICES 
ADMINISTRATION 

Notice  of  Availability,  Draft 
Environmental  Impact  Statement  for 
the  Lease  Construction  and 
Consolidation  of  the  Immigration  and 
Naturalization  Service  (INS),  Miami, 
Dade  County,  Florida 

Pursuant  to  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  and  the  President’s 
Council  on  Environmental  Quality 
Regulations  (40  CFR  1500-1508),  as 
implemented  by  General  Sendees 
Administration  (GSA)  Order  PBS  P 
1095.4B,  GSA  announces  the 
availability  of  the  Draft  Environmental 
Impact  Statement  (EIS)  for  the  lease 
construction  to  consolidate  the 
Immigration  and  Naturalization  (INS). 

The  DEIS  is  available  for  45  days  of 
public  comment.  The  DEIS  examined 
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the  short  and  long  term  impacts  on  the 
natural  and  built  environments  of 
developing  and  operating  a  consolidated 
INS  facility  at  9300-9499  NW  41st 
Street,  Miami,  FL  33172.  Potential 
impact  assessment  included  impacts  to 
public  facilities  and  infrastructure, 
parking,  traffic,  and  community  and 
economic  issues. 

The  DEIS  also  examined  measures  to 
mitigate  unavoidable  adverse  impacts  of 
the  proposed  action.  Concurrent  with 
NEPA  implementation,  GSA  also 
implemented  its  consultation 
requirements  under  Section  106  of  the 
National  Historic  Preservation  Act  to 
identify  potential  impacts  to  any- 
existing  historic  or  cultural  resources. 

The  proposed  action  is  to  and  lease  a 
newly  constructed  building  for  the  INS 
consolidation  on  the  vacant  parcel  of 
land  consisting  of  approximately  7.31 
acres  at  9300-9499  NW  41st  Street, 
Miami,  FL  33172.  The  proposed  facility 
will  consist  of  an  office  building 
containing  a  total  occupiable  area  of 
approximately  214,600  square  feet, 
along  with  supporting  site 
improvements  and  885  parking  spaces. 
The  subject  site  fronts  for  390  feet  along 
NW  41st  Street  and  spans  to  the  back  to 
Dressels  Canal  (approximately  1150  feet 
south  from  41st  Street  at  the  deepest 
point).  The  proposed  facility  would 
accommodate  the  INS  by  consolidating 
the  District  Office,  the  Asylum  Office, 
and  the  Executive  Office  of  Immigration 
Review  (EOIR).  The  Krome  Detention 
Center  is  a  high-security  containment 
facility  located  in  Western  Dade  county 
and  its  location,  function,  and  purpose 
will  be  unchanged  as  a  result  of  the 
proposed  action. 

GSA  has  identified  and  screened  from 
consideration,  over  20  alternatives  to 
the  proposed  action  since  1993.  GSA 
has  identified  the  following  alternatives 
to  be  examined  by  the  EIS: 

•  “No  Action,”  that  is,  take  no  action . 
and  continue  to  house  the  INS  at  its 
current  locations. 

•  Lease  construction  of  a 
consolidated  facility  of  214,600 
occupiable  square  feet  (osf)  at  the 
proposed  site  at  9300-9499  NW  41st 
Street,  Miami,  Florida  33172.  This  is  the 
GSA  preferred  alternative. 

The  45-day  comment  period  will 
close  on  March  10, 1997.  Comments 
should  be  provided  in  writing  to  the 
address  below.  Copies  of  the  DEIS  were 
distributed  on  Friday  January  17.  A 
copy  of  the  DEIS  and  one  copy  of  all  of 
the  public  comments  are  available  for 
inspection  at  the  Metro-Date  Public 
Library  Fairlawn  Branch  located  at  6869 
SW  8th  Street,  Miami,  FL  33144. 

Mr.  Phil  Youngberg,  Regional 

Environmental  Officer  (4PT),  General 


Services  Administration  (GSA),  401 
West  Peachtree  Street,  NW.,  Suite 
3010,  Atlanta,  GA  30365 
Fax:  Mr.  Phil  Youngberg  at  404-331- 
4540.  Comments  should  be  received  no 
later  than  Monday,  March  10, 1997.  All 
comments  must  be  in  writing. 

Dated:  January  15, 1997. 

Phil  Youngberg, 

Regional  Environmental  Officer  (PT). 

[FR  Doc.  97-1536  Filed  1-23-97;  8:45  am] 

BILLING  CODE  6820-2 3-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSDR-117] 

Quarterly  Public  Health  Assessments 
and  Addendum  Completed 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Human 
Services  (HHS). 

ACTION:  Notice. 

SUMMARY:  This  notice  is  a  quarterly 
announcement  of  sites  for  which 
ATSDR  has  completed  a  public  health 
assessment  or  issued  an  addendum  to  a 
public  health  assessment  during  the 
period  July-September  1996.  This  list 
includes  sites  that  are  on,  or  proposed 
for  inclusion  on,  the  National  Priorities 
List  (NPL),  and  a  site  for  which  an 
assessment  was  prepared  in  response  to 
a  request  from  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Williams,  P.E.,  DEE,  Director, 
Division  of  Health  Assessment  and 
Consultation,  Agency  for  .Toxic 
Substances  and  Disease  Registry,  1600 
Clifton  Road,  NE.,  Mailstop  E-32, 
Atlanta,  Georgia  30333,  telephone  (404) 
639-0610. 

SUPPLEMENTARY  INFORMATION:  The  most 
recent  list  of  completed  public  health 
assessments  and  public  health 
assessments  with  addenda  was 
published  in  the  Federal  Register  on 
November  25, 1996  [61  FR  59888].  The 
quarterly  announcement  is  the 
responsibility  of  ATSDR  under  the 
regulation.  Public  Health  Assessments 
and  Health  Effects  Studies  of  Hazardous 
Substances  Releases  and  Facilities  [42 
CFR  Part  90].  This  rule  sets  forth 
ATSDR’s  procedures  for  the  conduct  of 
public  health  assessments  under  section 
104(i)  of  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act 
(CERCLA),  as  amended  by  die 


Superfund  Amendments  and 
Reauthorization  Act  (SARA)  [42  U.S.C. 
9604(i)]. 

Availability 

The  completed  public  health 
assessments  and  addendum  are 
available  for  public  inspection  at  the 
Division  of  Health  Assessment  and 
Consultation,  Agency  for  Toxic 
Substances  and  Disease  Registry, 

Building  33,  Executive  Park  Drive, 
Atlanta,  Georgia  (not  a  mailing  address), 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday  except  legal  holidays. 

The  completed  public  health 
assessments  are  also  available  by  mail 
through  the  U.S.  Department  of 
Commerce,  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield,  Virginia  22161, 
or  by  telephone  at  (703)  487-4650.  NTIS 
charges  for  copies  of  public  health 
assessments  and  addenda.  The  NTIS 
order  numbers  are  listed  in  parentheses 
following  the  site  names. 

Public  Health  Assessments  and 
Addendum  Completed  or  Issued 

Between  July  1, 1996,  and  September 
30, 1996,  public  health  assessments  and 
one  addendum  were  issued  for  the  sites 
listed  below: 

NPL  Sites 

Alaska 

Fort  Richardson  (U.S.  Army — Fort 
Richardson — (PB96-195417) 

California 

Fort  Ord— Marina— (PB97-103592) 
Colorado 

Rocky  Mountain  Arsenal — Commerce 
City— (PB97-104145) 

Connecticut 

Raymark  Industries — Stratford — (PB97- 
104152) 

Iowa 

Waterloo  Coal  Gasification  Plant — 
Waterloo— (PB97-104244) 

Maryland 

Spectron  Incorporated  (a/k/a  Galaxy 
Incorporated  j — Elkton — (PB9  7- 
104194) 

Michigan 

Bay  City  Middlegrounds  (a/k/a  Bay  City 
Middlegrounds  Landfill) — Bay  City — 
(PB96-203096) 

Bofors  Nobel  Incorporated — Egelston 
T  ownship — (PB96-202056) 

Thermo  Chem  Incorporated — 
Muskegon— (PB96-203088) 

Willow  Rim  Lagoon — Ypsilanti — (PB96- 
203112)  • 
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Missouri 

Big  River  Mine  Tailings  Desloge  (a/k/a 
St.  Joe  Minerals) — Desloge — (PB96- 
202379) 

New  York 

Griffiss  Air  Force  Base — Rome — (PB96- 
209861) 

South  Carolina 

USMC  Marine  Corps  Recruit  Depot  (a/ 
k/a  Parris  Island  Marine  Corps  Recruit 
Depot) — Parris  Island — (PB96- 
214796) 

Utah 

Kennecott  (North  Zone) — Magna — 
(PB96— 203260) 

Virginia 

Fort  Eustis  (US  Army) — Newport 
News— (PB96-193362) 

Petitioned  Sites 

Georgia 

Basket  Creek  Surface  Impoundment — 
Douglasville — (PB96-210125) 

Basket  Creek  Drum  Disposal — 
Douglasville — (PB96-2 10125) 

Dated:  January  17, 1997. 

Georgi  Jones, 

Director,  Office  of  Policy  and  External  Affairs, 

Agency  for  Toxic  Substances  and  Disease 

Registry. 

[FR  Doc.  97-1725  Filed  1-23-97;  8:45  am] 

BILLING  CODE  4163-70-P 


Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Grants  for 
Education  Programs  in  Occupational 
Safety  &nd  Health,  Program 
Announcement  123:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  SEP:  Grants  for 
Education  Programs  in  Occupational 
Safety  and  Health,  Program 
Announcement  123. 

Times  and  Dates:  3-5:30  p.m.,  7:30- 
10  p.m.,  March  2, 1997.  7:30  a.m.-6 
p.m.,  March  3, 1997.  7:30  a.m.-5  p.m., 
March  4, 1997. 

Place:  Commonwealth  Hilton  Hotel, 
1-75  and  Turfway  Road,  Florence, 
Kentucky  45275. 

Status:  Closed. 

Matters  To  Be  Discussed:  The  meeting 
will  include  the  review,  discussion,  and 


evaluation  of  applications  received  in 
response  to  Program  Announcement 
123. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  provisions  set 
forth  in  5  U.S.C.  Section  552b(c)(4)  and 
(6),  and  the  Determination  of  the 
Associate  Director  for  Management  and 
Operations,  CDC,  pursuant  to  Pub.  L. 
92-463. 

Contact  Person  for  More  Information: 
Bemadine  Kuchinski,  Ph.D.,  Office  of 
Extramural  Coordination  and  Special 
Projects,  National  Institute  for 
Occupational  Safety  and  Health,  CDC, 
Mailstop  D40,  Atlanta,  Georgia  30333, 

•  telephone  404/639-3342. 

Dated:  January  17, 1997. 

Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc.  97-1726  Filed  1-23-97;  8:45  am] 

BILLING  CODE  41S3-1B-P 


Food  and  Drug  Administration 

[Docket  No.  96N-0287] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information 
regarding  investigational  new  drug 
application  (IND)  regulations  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995.  This  document 
announces  the  OMB  approval  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charity  B.  Smith,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  16B-19,  Rockville, 

MD  20857,  301-827-1686. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  31, 1996  (61 
FR  56240),  the  agency  announced  that 
the  proposed  collection  of  information 
on  IND  regulations  (21  CFR  part  312) 
had  been  submitted  to  OMB  for  review 
and  clearance.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520),  OMB  has  approved 
the  information  collection  and  assigned 
OMB  control  number  0910-0014.  The 
approval  expires  on  December  31, 1999. 
Under  5  CFR  1320.5(b),  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 


of  information  unless  the  collection 
displays  a  valid  control  number. 

Dated:  January  16, 1997. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

IFR  Doc.  97-1786  Filed  1-23-97;  8:45  am] 

BILLING  CODE  4160-01-f 


[Docket  No.  95N-253V] 

Cigarettes  and  Smokeless  Tobacco; 
Notice  of  Public  Video  Conference 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public  video 
conference. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  is  sponsoring  a  national  video 
conference  to  promote  understanding  of, 
and  to  encourage  compliance  with, 
FDA’s  regulations  restricting  the  sale 
and  distribution  of  cigarettes  and 
smokeless  tobacco  to  protect  children 
and  adolescents.  The  video  conference 
will  focus  on  those  provisions  of  the 
final  rule  that  take  effect  on  February 
28, 1997,  when  retailers  will  be 
prohibited  from  selling  cigarettes, 
cigarette  tobacco,  or  smokeless  tobacco 
to  persons  under  the  age  of  18,  and  will 
be  required  to  check  the  photographic 
identification  of  persons  under  the  age 
of  27  to  verify  their  age.  FDA  officials 
will  attend  the  conference,  explain  the 
new  regulations,  and  be  available  to 
answer  questions.  The  purpose  of  the 
national  video  conference  is  to  advance 
the  agency’s  mission  to  promote  and 
protect  the  public  health. 

DATES:  The  video  conference  will  be 
held  on  Tuesday,  February  18, 1997, 
from  1  p.m.  to  2:30  p.m.,  e.s.t.  The 
deadline  for  registration  is  Tuesday, 
February  11, 1997.  Persons  will  be 
registered  in  the  order  in  which  their 
call  is  received.  Late  registration  will  be 
accepted  if  space  is  available. 
ADDRESSES:  See  Table  1  in  the 
“Supplementary  Information’’  section 
of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  See 
Table  1  in  the  “Supplementary 
Information’’  section  of  this  document. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  28, 1996  (61 
FR  44396),  FDA  published  a  final  rule 
to  restrict  the  sale  and  distribution  of 
cigarettes  and  smokeless  tobacco  in 
order  to  protect  children  and 
adolescents.  These  regulations  will 
address  the  serious  public  health 
problem  caused  by  cigarettes  and 
smokeless  tobacco  products.  They  will 


3702 


Federal  Register  /  Vol.  62,  No.  16  /  Friday,  January  24,  1997  /  Notices 


reduce  children’s  and  adolescents’  easy 
access  to  cigarettes  and  smokeless 
tobacco  and  will  significantly  decrease 
the  amount  of  positive  imagery  that 
makes  these  products  so  appealing  to 
children. 

Certain  provisions  in  the  rule  have 
different  effective  dates.  Starting 
February  28, 1997,  the  rule  requires  that 
retailers  must  not  sell  cigarettes, 
cigarette  tobacco,  or  smokeless  tobacco 
to  any  person  under  the  age  of  18,  and 
retailers  must  check  the  photographic 
identification  of  every  person  under  the 
age  of  27  who  wishes  to  buy  such  a 
product  to  verify  that  the  purchaser  is 
at  least  18  years  old.  Starting  August  28, 
1997,  the  remaining  provisions  of  the 
rule  will  become  effective,  except  for 


the  sponsorship  provision,  which  will 
become  effective  starting  August  28, 
1998. 

The  video  conference  will  focus  on 
the  provisions  that  will  be  effective 
starting  February  28, 1997.  The  purpose 
of  the  conference  is  to  educate  retailers 
and  the  public  about  the  new  provisions 
and  the  agency’s  enforcement  strategy. 
The  conference  format  will  include: 
Video  segments  providing  background 
to  the  new  regulations;  filmed 
depictions  of  legal  and  illegal  sales;  live 
interviews  with  senior  public  officials; 
and  a  segment  during  which  FDA 
officials  responsible  for  implementing 
the  rule  will  take  questions  from 
persons  attending  in  the  studio  and 
around  the  country. 

Table  1 


Interested  persons  may  attend  the 
video  conference  on  Tuesday,  February 
18, 1997,  between  1  p.m.  and  2:30  p.m. 
(e.s.t.),  at  the  locations  listed  in  Table  1. 

There  is  no  charge  to  attend  the  video 
conference;  however,  advance 
registration  is  required  because  seating 
is  limited.  The  deadline  for  registering 
is  Tuesday,  February  11, 1997.  Persons 
will  be  registered  in  the  order  in  which 
their  call  is  received.  Registration  will 
be  accepted  so  long  as  space  is 
available.  Late  registration  will  be 
accepted  only  if  space  is  available. 
Persons  interested  in  attending  should 
telephone  their  name,  organization, 
address,  and  telephone  number  to  the 
FDA  contact  person  listed  in  Table  1. 


Metropolitan  Area 

Conference  Address 

FDA  Contact  Person 

Buffalo,  NY 

University  Cinema,  4100  Maple  Rd.,  Amherst,  NY 

Diana  Monaco,  716-551- 
4461 

Burlington,  VT 

SheratorvBurtington,  870  WilMston  Rd.,  Burlington,  VT 

Paula  Fairfield,  617-279- 
1675 

Charleston,  SC 

Aviation  Avenue  Cinemas,  2390  West  Aviation  Ave.,  North  Charleston,  SC 

Sheila  Bayne  Lisby,  404- 
347-4001 

Charleston,  WV 

Kanawha  Cinemas,  601  57th  St.,  Charleston,  WV 

Ruth  Weisheit,  216-273- 
1038 

Cincinnati,  OH 

Showcase  Cincinnati,  1701  Showcase  Dr.,  Cincinnati,  OH 

Marilyn  Zipkes,  513-684- 
3501,  ext  110 

Dallas/Fort  Worth,  TX 

United  Artists  Bedford  10,  2000  Forum  Pkwy.,  Bedford,  TX 

Juan  Tijerina,  210-229- 
4531,  ext.  13 

Denver,  CO 

Greenwood  Plaza,  8141  East  Arapahoe  Rd.,  Englewood.  CO 

Virtie  Walker,  303-236- 
3016 

Indianapolis  IN 

United  Artists  Circle  Center  Theatre,  49  West  Maryland  St.,  Indianapolis,  IN 

Janet  LeClair,  317-226- 
6500 

Jackson,  MS 

Parkway  Place  10, 1075  Parkway  Blvd.,  Flowood,  MS 

Darlene  Totlestrup,  504- 
589-2420,  ext.  121 

Kansas  City,  MO 

Bannister  Mall  5,  5600  East  Bannister  Rd.,  *268,  Kansas  City,  MO 

Tywanna  Paul,  913-752- 
2141 

Little  Rock,  AR 

Park  Plaza  7,  6320  “C”  SL,  Little  Rock,  AR 

Gilbert  Meza,  602-379- 
4585 

Minneapolis,  MN 

Woodbury  Theatre,  1470  Queens  Dr.,  Woodbury,  MN 

Steve  Davis,  414-771- 
7167 

New  Orleans,  LA 

Kenner  8, 1000  West  Esplanade  Ave.,  Kenner,  LA 

Darlene  Totlestrup,  504- 
589-2420  - 

New  York,  NY 

Criterion  Center  Theatre,  1514  Broadway,  New  York,  NY 

Herman  Janiger,  718-965- 
5300,  ext  5754 

Norfolk,  VA 

Movies  at  Kempsriver,  1220  Fordham  Rd.,  Virginia  Beach,  VA 

Leonard  Geneva,  410- 
962-3731 

Orlando,  FL 

Movies  at  Florida  Mall,  1001  Florida  Mall  Ln.,  Orlando,  FL 

Lynne  Isaacs,  407-648- 
6922,  ext  202 

Theresa  Holmes,  215-597- 
4390,  ext.  4202 


Philadelphia,  PA 


Riverview  Plaza,  1400  South  Delaware  Ave.,  Philadelphia,  PA 
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Table  1 — Continued 

Metropolitan  Area 

Conference  Address 

FDA  Contact  Person 

Phoenix,  AZ 

United  Artists  Christown  Mall,  1546  West  Montebello,  Phoenix,  AZ 

Gil  Meza,  602-379-4595 

Portland,  OR 

Westgate  5,  3950  SW.  Cedar  Hills  Blvd.,  Beaverton,  OR 

Alan  Bennett,  503-671- 
9332 

Raleigh,  NC 

Mission  Valley  Cinemas,  2109  Advent  Ferry  Rd.,  Raleigh,  NC 

JoAnn  Pittman,  404-347- 
4001,  ext  5340 

Saint  Louis,  MO 

Westport  Cinema,  910  Westport  Plaza  St.,  Louis,  MO 

Mary-Margaret  Richardson, 
314-645-1167.  ext.  123 

Salt  Lake  City,  UT 

Broadway  Center  Cinema,  1 1 1  East  Broadway,  Salt  Lake  City,  UT 

Virlie  Walker,  303-236- 
3018 

San  Diego,  CA 

United  Artists  Horton  Plaza,  475  Horton  Plaza,  San  Diego,  CA 

Rosario  Vior,  714-798- 
7607 

San  Francisco,  CA 

UA  Emery  Bay  10,  6330  Christie  Ave.,  Emeryville,  CA 

Janet  McDonald,  510-337- 
6845 

San  Juan,  PR 

United  Artists  Cinema,  150  Laguna  Garden  Shopping  Ctr.,  San  Juan,  PR 

Ruth  Marcano,  787-729- 
6842 

Dated:  January  17, 1997. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  97-1719  Filed  1-21-97;  3:06  pm] 

BILLING  CODE  4180-01-F 


[Docket  No.  96N-0061] 

Gary  D.  Mays;  Debarment  Order 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  debarring  Mr. 
Gary  D.  Mays,  5304  John  Thomas  Dr. 
NE.,  Albuquerque,  NM  87111,  for  a 
period  of  5  years  from  providing 
services  in  any  capacity  to  a  person  that 
has  an  approved  or  pending  drug 
product  application  including,  but  not 
limited  to,  a  biological  product  license 
application  or  an  establishment  license 
application.  FDA  bases  this  order  on  a 
finding  that  Mr.  Mays  was  convicted  of 
conspiracy  to  commit  a  felony  under 
Federal  law  for  conduct  relating  to  the 
regulation  of  a  drug  product  under  the 
act  while  he  was  employed  as 
responsible  head  of  El  Paseo  Plasma, 
Inc.,  located  at  1595  El  Paseo,  Las 
Cruces,  NM.  After  being  given  notice  of 
his  proposed  debarment  and 
opportunity  to  request  a  hearing,  Mr. 
Mays  has  failed  to  request  a  hearing. 
Therefore,  Mr.  Mays  has  waived  his 
opportunity  for  a  hearing  concerning 
this  action. 

EFFECTIVE  DATE:  January  24, 1997 


ADDRESSES:  Application  for  termination 
of  debarment  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gloria  Hicks,  Center  for  Biologies 
Evaluation  and  Research  (HFM-630), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-594-3074. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  December  14, 1989,  the  United 
States  District  Court  for  the  District  of 
New  Mexico  accepted  a  plea  of  guilty 
and  entered  judgment  against  Mr.  Gary 
D.  Mays  for  one  count  of  a  conspiracy 
to  provide  false  statements  in  a  matter 
within  the  jurisdiction  of  a  Federal 
agency,  a  Federal  felony  offense  under 
18  U.S.C.  371.  The  basis  for  this 
conviction  was  Mr.  Mays’  act  of 
falsification  of  whole  blood  logs,  donor 
record  files,  quality  control  logs, 
destruction  logs,  records  concerning  the 
infusion  of  red  blood  cells  to  the  wrong 
donor,  and  concealing  and  covering  up 
by  false  statements  at  least  two 
incidents  of  misconnecting  for  infusion, 
but  not  infusing,  one  donor  with  the  red 
blood  cells  of  another  donor. 

In  order  for  FDA  to  regulate  the  blood 
plasma  supply  adequately  and 
effectively,  FDA  requires  that  blood 
plasma  facilities  maintain  accurate  and 
complete  records  containing 
information  regarding  whole  blood  logs, 
donor  record  files,  quality  control  logs, 
and  destruction  logs.  Such  records  are 
crucial  for  FDA  to  assure  that  plasma 


products  are  safe,  pure,  and  potent,  and 
that  the  health  of  donors  is  protected  in 
order  to  assure  a  continued  healthy 
donor  population.  Because  of  Mr.  Mays’ 
omissions  and  falsifications  in  such 
records,  FDA  was  prevented  from 
obtaining  accurate  and  complete 
information  necessary  to  regulate  the 
human  blood  plasma  supply,  and, 
therefore,  FDA’s  process  for  the 
regulation  of  drug  products  was 
undermined. 

As  a  result  of  his  conviction,  FDA 
delivered  a  letter,  dated  December  5, 
1994,  to  Mr.  Mays  which  provided 
notice  of  FDA’s  proposal  to  debar  him 
for  a  period  of  5  years  from  providing 
services  in  any  capacity  to  a  person  that 
has  an  approved  or  pending  drug 
product  application  including,  but  not 
limited  to,  a  biological  product  license 
application  or  an  establishment  license 
application,  and  offered  him  an 
opportunity  for  a  hearing  on  the 
proposal  in  accordance  with  21  U.S.C. 
335a  and  21  CFR  part  12.  FDA  based  the 
proposal  on  its  finding  under  section 
306(b)(2)(B)(i)(II)  of  the  act  (21  U.S.C. 
335a(h)(2)(B)(i)(n))  that  Mr.  Mays  was 
convicted  of  conspiracy  to  commit  a 
felony  under  Federal  law  for  conduct 
relating  to  the  regulation  of  a  drug 
product  under  the  act.  Mr.  Mays  did  not 
request  a  hearing.  His  failure  to  request 
a  hearing  constitutes  a  waiver  of  his 
opportunity  for  a  hearing  and  a  waiver 
of  any  contentions  concerning  his 
debaiment. 

H.  Findings  and  Order 

Therefore,  the  Deputy  Commissioner 
for  Operations,  under  section  306(b)  of 
the  act,  and  under  authority  delegated 
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by  21  CFR  5.20,  finds  that  Mr.  Gary  D. 
Mays  has  been  convicted  of  conspiracy 
to  commit  a  felony  under  Federal  law 
for  conduct  relating  to  the  regulation  of 
a  drug  product  under  the  act  and  that 
the  type  of  conduct  which  served  as  the 
basis  for  his  conviction  undermines  the 
process  for  the  regulation  of  drugs  (21 
U.S.C.  335a(b)(2)(B)(i)(II)). 

As  a  result  of  the  foregoing  finding, 
and  due  to  the  nature  and  seriousness 
of  his  offense,  Mr.  Gary  D.  Mays  is 
debarred  for  a  period  of  5  years  from 
providing  services  in  any  capacity  to  a 
person  that  has  an  approved  or  pending 
drug  product  application  undei  sections 
505,  507,  512,  or  802  of  the  act  (21 
U.S.C.  355,  357,  360b,  or  382),  or 
biological  product  license  application  or 
establishment  license  application  under 
section  351  of  the  public  Health  Service 
Act  (42  U.S.C.  262),  effective  January  24, 
1997  (21  U.S.C.  335a(c)(l)(B)  and 
(c)(2)(A)(iii)).  In  addition,  FDA  will  not 
accept  or  review  any  abbreviated  new 
drug  application  or  abbreviated 
antibiotic  drug  application  from  Mr. 
Mays  during  bis  period  of  debarment 
(21  U.S.C.  335a(c)(l)(B)).  Any  person 
with  an  approved  or  pending  drug 
product  application  including,  but  not 
limited  to,  a  biological  product  license 
application  or  an  establishment  license 
application,  who  knowingly  uses  the 
services  of  Mr.  Mays  in  any  capacity 
during  his  period  of  debarment  will  be 
subject  to  civil  money  penalties  (21 
U.S.C.  335b(a)(6)).  If  Mr.  Mays  during 
his  period  of  debarment  provides 
services  in  any  capacity  to  a  person  with 
an  approved  or  pending  drug  product 
application  including,  but  not  limited 
to,  a  biological  product  license 
application  or  an  establishment  license 
application,  he  will  be  subject  to  civil 
money  penalties  (21  U.S.C.  335b(a)(7)). 

Any  application  by  Mr.  Mays  for 
termination  of  debarment  under  section 
306(d)(4)  of  the  act  should  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this  notice 


and  sent  to  the  Dockets  Management 
Branch  (address  above).  All  such 
submissions  are  to  be  filed  in  four 
copies.  The  public  availability  of 
information  in  these  submissions  is 
governed  by  21  CFR  10.20(j).  Publicly 
available  submissions  may  be  seen  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  January  7, 1997. 

Kathryn  C  Zoon, 

Director,  Center  for  Biologies  Evaluation  and 
Research. 

(FR  Doc.  97-1784  Filed  1-23-97;  8:45  ami 
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[Docket  No.  95N-253M] 

Cigarettes  and  Smokeless  Tobacco; 
Notice  of  Public  Meetings 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  will  hold  10  public  meetings  to 
promote  understanding  of,  and 
encourage  proper  compliance  with, 
FDA’s  final  regulations  restricting  the 
sale  and  distribution  of  cigarettes  and 
smokeless  tobacco  to  protect  children 
and  adolescents.  The  meetings  will 
focus  on  those  provisions  of  the  final 
rule  that  will  take  effect  February  28, 
1997  (see  the  “SUPPLEMENTARY 
INFORMATION”  section  in  this 
document).  FDA  officials  will  be  present 
at  these  meetings  to  explain  the  new 
regulations,  and  will  be  available  to 
answer  questions. 

DATES:  See  Table  1  in  the 
“SUPPLEMENTARY  INFORMATION” 
section  of  this  document. 

ADDRESSES:  See  Table  1  in  the 
“SUPPLEMENTARY  INFORMATION” 
section  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  See 
Table  1  in  the  “SUPPLEMENTARY 


INFORMATION”  section  of  this 
document. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  28, 1996  (61 
FR  44396),  FDA  published  a  final  rule 
to  restrict  the  sale  and  distribution  of 
cigarettes  and  smokeless  tobacco  in 
order  to  protect  children  and 
adolescents.  These  regulations  address 
the  serious  public  health  problem 
caused  by  cigarettes  and  smokeless 
tobacco  products.  The  goal  of  the  final 
rule  is  to  reduce  children’s  and 
adolescents’  easy  access  to  cigarettes 
and  smokeless  tobacco  and  to  decrease 
significantly  the  amount  of  positive 
imagery  that  makes  these  products  so 
appealing  to  children. 

The  provisions  in  the  final  rule  have 
different  effective  dates.  Starting 
February  28, 1997,  Federal  regulations 
will  prohibit  retailers  from  selling 
cigarettes,  cigarette  tobacco,  or 
smokeless  tobacco  to  any  person  under 
the  age  of  18,  and  will  require  retailers 
to  check  the  photographic  identification 
of  every  person  under  the  age  of  27  who 
wishes  to  purchase  such  a  product  to 
verify  that  the  purchaser  is  at  least  18 
years  old.  Under  the  current  schedule, 
starting  August  28, 1997,  the  remaining 
provisions  of  the  rule  will  become 
effective,  except  for  the  sponsorship 
provision,  which  will  become  effective 
on  August  28, 1998. 

The  meetings  will  be  held  at  the 
addresses  and  on  the  dates  listed  in 
Table  1  and  are  scheduled  to  last  1  hour. 

There  is  no  charge  to  attend  these 
meetings.  Advance  registration  is 
requested  because  seating  is  limited. 

The  deadline  for  registering  is  1  week 
before  each  meeting.  Registration  will  be 
accepted  so  long  as  space  is  available. 
Late  registration  will  be  accepted  only  if 
space  is  available.  Persons  interested  in 
attending  should  mail  or  telephone  their 
name,  organization,  address,  and 
telephone  number  to  FDA’s  contact 
persons  listed  in  Table  1  for  each 
meeting  location. 


TABLE  1 


Meeting  Address 

Date  and  Local  Time 

FDA  Contact  Person 

BALTIMORE:  Baltimore  Sheraton  Inner  Har¬ 
bor  Hotel,  300  South  Charles  Si,  Balti¬ 
more,  MD. 

February  11, 1997,  Tuesday  11  a.m.  to  12  m. 

Leonard  Genova.  900  Madison  Ave.,  Balti¬ 
more,  MD,  21201.  410-962-3731 

BOSTON:  Park  Plaza  Hotel,  Plaza  Ballroom, 

64  Arlington  SL,  Boston,  MA. 

February  11, 1997,  Tuesday  10  a.m.  to  11 
a.m. 

Paula  Fairfield,  One  Montvale  Ave., 

Stoneham,  MA,  02810,  617-279-1675,  ext. 
184 

DETROIT:  Harper  Hospital,  3990  John  Rd., 
Detroit,  Ml. 

February  12, 1997,  Wednesday  1:30  p.m.  to 
2:30  p.m. 

Evelyn  DeNike,  1560  East  Jefferson,  Detroit, 
Ml,  48207,  313-226-6158 

•p 
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TABLE  1 — Continued 


Meeting  Address 

Date  and  Local  Time 

FDA  Contact  Person 

CHICAGO:  Marriott  Hotel,  8535  West  Higgins 
Rd.,  Chicago,  IL 

February  13, 1997,  Thursday  1  p.m.  to  2  p.m. 

Darlene  Bailey,  300  South  Riverside  Plaza 
suite  550  South,  Chicago,  IL,  60606,  312- 
353-7126 

BOULDER:  National  Institute  of  Standards 
and  Technology,  325  Broadway,  Boulder, 

CO. 

February  19, 1997,  Wednesday  10  am.  to  11 
a.m. 

Virlie  Walker,  P.O.  Box  25087,  Denver  Fed¬ 
eral  Center,  Denver,  CO,  80225-0087, 
303-236-3018 

MIAMI:  Crown  Plaza  Miami,  1601  Biscayne 
Blvd.,  Miami,  FL 

February  19, 1997,  Wednesday  10:30  am.  to 
11:30  am. 

Estela  NieHa-Brown,  P.O.  Box  59-2256. 

Miami,  FL,  33159-2256,  305-526-2800, 
ext  937 

ATLANTA:  Sheraton  Colony  Square,  188  14th 
SL  NS.,  Atlanta,  GA. 

February  20, 1997,  Thursday  10  a.m.  to  11 
am. 

Sheila  Bayne- Lisby  (ext  5231)  and  Jo  Ann 
Pittman  (ext  5340),  60  Eighth  St  NE..  At¬ 
lanta,  GA.  30309,  404-347-4001 

HOUSTON:  Holiday  Inn/Hobby  Airport,  9100 
Gulf  Freeway,  Houston,  TX. 

February  20, 1997,  Thursday  10:30  am.  to 
11:30  a.m. 

Sheryl  Lunnon  Baylor,  1445  North  Loop 

West,  suite  420,  Houston,  TX.  77008,  713- 
802-9095,  ext  15 

LOS  ANGELES:  Omni  Los  Angeles  Hotel. 

930  Wilshife  Blvd.,  Los  Angeles,  CA. 

February  25, 1997,  Tuesday  11  am.  to  12  m. 

Rosario  Vior,  19900  MacArthur  Blvd.,  suite 

300,  Irvine,  CA,  92612-2445,  714-798- 
7607 

SEATTLE:  Lopez  Room  at  Seattle  Center, 

305  Harrison  SL,  Seattle,  WA. 

February  26, 1997,  Wednesday  11  am.  to  12 
m. 

Susan  Hutchcroft  22201  23rd  Dr.  SE.. 

Bothell,  WA,  98041,  206-486-8788 

Dated:  January  17, 1997. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  97-1718  Filed  1-21-97;  3:06  pm] 

BILLING  CODE  4160-01-F 

recent  cohort  study  of  benzene-exposed 
workers  in  China.  The  data  will  be  used 
by  the  NCI  to  examine  risk  among 
workers  exposed  to  low  levels  of 
benzene,  and  to  characterize  the  dose 
and  time-specific  relationship  between 
benzene  exposure  and  disease  risk. 

appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  INFORMATION  CONTACT: 

To  request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Case-Control  Study  of 
Cancer  and  Related  Disorders  Among 
Benzene-Exposed  Workers  In  China 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Cancer  Institute  (NCI),  the 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

PROPOSED  COLLECTION:  Title:  Case- 
Control  Study  of  Cancer  and  Related 
Disorders  Among  Benzene-Exposed 
Workers  in  China.  Type  of  Information 
Collection  Request:  New.  Need  and  Use 
of  Information  Collection:  A  case- 
control  study  will  examine  the 
relationship  between  exposure  to 
benzene  and  the  risk  of 
lymphohematopoietic  malignancies  and 
related  disorders  and  lung  cancer  in 
Chinese  workers.  Cases  and  controls 
will  be  selected  from  participants  in  a 


Frequency  of  Response:  One-time  study. 
Affected  Public:  Individuals  or 
households.  Type  of  Respondents: 
Workers.  The  annual  reporting  burden 
is  a  follows:  Estimated  Number  of 
Respondents:  1,545;  Estimated  Number 
of  Responses  per  Respondent:  One; 
Average  brnden  hours  per  Response: 
0.75;  and  Estimated  Total  Annual 
Burden  Hours  Requested:  386. 

There  are  no  Capital  Costs,  Operating 
Costs,  and/or  Maintenance  Costs  to 
report. 

REQUEST  FOR  COMMENTS:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  or 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 


the  data  collection  plans  and 
instruments,  contact  Dr.  Richard  Hayes, 
Project  Officer,  National  Cancer 
Institute,  Executive  Plaza  North,  Room 
418,  Rockville,  Maryland  20892-7364, 
or  call  non-toll-free  number  (301)  496- 
9093,  or  FAX  your  request  to  (301)  402- 
1819,  or  E-mail  your  request,  including 
your  address,  to 
HayesR@epndce.nci.nih.gov. 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  60  days  of  the  date  of 
this  publication. 

Dated:  January  16, 1997. 

Nancy  L.  Bliss, 

OMB  Project  Clearance  Liaison. 

[FR  Doc.  97-1709  Filed  1-23-97;  8:45  ami 

BILLING  CODE  4140-01-M 


Office  of  the  Director,  Notice  of 
Meeting 

Pursuant  to  sec.  10(d)  of  the  Federal 
Advisory  Committee  Act  (FACA),  as 
amended  (Title  5,  U.S.C.  Appendix  2) 
notice  is  hereby  given  of  the  meeting  of 
the  Alternative  Medicine  Program 
Advisory  Council  on  February  10, 1997 
from  8:30  a.m.  to  5  p.ui.  and  on 
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February  11, 1997  from  8:30  to  1  p.m. 
at  the  Versailles  I  Conference  Room, 
Holiday  Inn,  8120  Wisconsin  Avenue, 
Bethesda,  Maryland. 

The  entire  meeting  will  be  open  to  the 
public.  The  purpose  of  the  meeting  will 
be  to  update  the  Council  on  the  progress 
of  the  Office  of  Alternative  Medicine 
and  obtain  Council’s  advice  on  research. 
There  will  also  be  a  presentation  by 
James  S.  Gordon,  M.D.,  outgoing  chair  of 
AMP  AC,  as  well  as  presentation  on 
dietary  supplement  research  at  the  NIH 
by  Bernadette  Marriott,  Ph.D.,  Director, 
Office  of  Dietary  Supplements,  NIH  and 
a  presentation  on  research  in  the  use  of 
hypericum  (St.  John’s  Wort)  in  the 
treatment  of  depression  by  Jerry  Cott, 
Ph.D.,  Program  Officer,  National 
Institute  of  Mental  Health,  NIH. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Ms.  Elizabeth  Clay,  Committee 
Management  Officer,  Office  of 
Alternative  Medicine,  NIH,  9000 
Rockville  Pike,  Building  31,  Room  5B35, 
MSC  2182  Bethesda,  MD  20892,  phone 
(301)  594-1990,  fax  (301)  402-4741,  E- 
Mail:  bethclay@helix.nih.gov,  will 
furnish  the  meeting  agenda,  roster  of 
committee  members,  and  substantive 
program  information  upon  request.  Any 
agenda,  roster  of  committee  members, 
and  substantive  program  information 
upon  request.  Any  individual  who 
requires  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Clay  at  the  above  location 
no  later  than  February  1, 1997. 

Dated:  January  15, 1997. 

Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  97-1708  Filed  1-23-97;  8:45  am) 

BI  LUNG  CODE  4140-01-M 


Notice  of  Meeting  of  the  National 
Advisory  Council  for  Human  Genome 
Research 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Council  for 
Human  Genome  Research,  National 
Center  for  Human  Genome  Research, 
February  20  and  21, 1997,  National 
Institutes  of  Health,  Building  31,  C 
Wing,  6th  Floor,  Conference  Room  6, 
Bethesda,  MD. 

This  meeting  will  be  open  to  the 
public  on  Thursday,  February  20,  8:30 
a.m.  to  1:00  pm  to  discuss 
administrative  details  or  other  issues 
relating  to  committee  activities. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  secs.  552b(c)(4)  and  552b(c)(6), 


Title  5,  U.S.C.  and  sec.  10(d)  of  Public 
Law  92-463,  the  meeting  will  be  closed 
to  the  public  on  February  21  from  1:00 
pm  to  recess  and  on  February  21  from 
8:30  a.m.  to  adjournment,  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  The 
applications  and  the  discussion  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individual  associated  with 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Elke  Jordan,  Deputy  Director, 
National  Center  for  Human  Genome 
Research,  National  Institutes  of  Health, 
Building  31,  Room  4B09,  Bethesda, 
Maryland  20892,  (301)  496-0844,  will 
furnish  the  meeting  agenda,  rosters  of 
Committee  members  and  consultants, 
and  substantive  program  information 
upon  request. 

Individuals  who  plan  to  attend  and 
needs  special  assistance,  such  as 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Jane  Ades,  (301)  594-1929, 
two  weeks  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.172,  Human  Genome 
Research) 

Dated:  January  16, 1997. 

Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  97-1712  Filed  1-23-97;  8:45  am] 

BILLING  CODE  4140-01-M 
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National  Institute  of  Nursing  Research; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Initial  Review  Group. 

Date:  March  6-7, 1997. 

Time:  8:30  a.m.  until  adjournment. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  Maryland 
20815. 

Contact  Person:  Mary  Stephens-Frazier,  Ph. 
D.,  Building  45,  Room  3 AN-18, 45  Center 
Drive,  Bethesda,  MD  20892,  (301)  594-5971. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

This  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  secs.  552b(c)(4)  and  552b(c)(6),  Title 
5,  U.S.C.  Applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 


applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.361,  Nursing  Research, 
National  Institutes  of  Health) 

Dated:  January  16, 1997. 

Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  97-1711  Filed  1-23-97;  8:45  am) 

BILUNG  CODE  4140-01-M 


National  Library  of  Medicine;  Notice  of 
Meeting  of  the  Biomedical  Library 
Review  Committee 

Pursuant  to  Pub.  L.  92—463,  notice  is 
hereby  given  of  the  meeting  of  the 
Biomedical  Library  Review  Committee 
on  March  5-6, 1997,  convening  at  8:30 
a.m.  in  the  Board  Room  of  the  National 
Library  of  Medicine,  Building  38,  8600 
Rockville  Pike,  Bethesda,  Maryland. 

The  meeting  on  March  5  will  be  open 
to  the  public  from  8:30  a.m.  to 
approximately  11  a.m.  for  the 
discussion  of  administrative  reports  and 
program  developments.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Roger  W.  Dahlen  at  301- 
496—4221  two  weeks  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  secs.  552b(c)(4)  and  552b(c)(6), 
Title  5  U.S.C.,  and  sec.  10(d)  of  Pub.  L. 
92—463,  the  meeting  on  March  5  will  be 
closed  to  the  public  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications  from  11  a.m.  to 
approximately  5  p.m.,  and  on  March  6 
from  8:30  a.m.  to  adjournment.  These 
applications  and  the  discussion  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Roger  W.  Dahlen,  Scientific 
Review  Administrator,  and  Chief, 
Biomedical  Information  Support 
Branch,  Extramural  Programs,  National 
Library  of  Medicine,  8600  Rockville 
Pike,  Bethesda,  Maryland  20894, 
telephone  number:  301-496-4221,  will 
provide  summaries  of  the  meeting, 
rosters  of  the  committee  members,  and 
other  information  pertaining  to  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.879 — Medical  Library 
Assistance,  National  Institutes  of  Health) 


Federal  Register  /  Vol.  62,  No.  16  /  Friday,  January  24,  1997  /  Notices 


3707 


Dated:  January  16, 1997. 

Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  97-1710  Filed  1-23-97;  8:45  am] 

BILUNG  CODE  4140-01-M 


Consensus  Development  Conference 
on  Interventions  To  Prevent  HIV  Risk 
Behaviors 

Notice  is  hereby  given  of  the  NIH 
Consensus  Development  Conference  on 
“Interventions  to  Prevent  HIV  Risk 
Behaviors,”  which  will  be  held 
February  11-13, 1997,  in  the  Natcher 
Conference  Center  of  the  National 
Institutes  of  Health,  9000  Rockville 
Pike,  Beihesda,  Maryland  20892.  The 
conference  begins  at  8:30  a.m.  on 
February  11,  at  8:30  a.m.  on  February 
12,  and  at  9  a.m.  on  February  13. 

One  in  250  people  in  the  United 
States  is  infected  with  the  human 
immunodeficiency  virus  (HIV),  which 
causes  AIDS;  AIDS  is  the  leading  cause 
of  death  among  men  and  women 
between  the  ages  of  25  and  44.  Every 
year,  an  additional  40,000  to  80,000 
Americans  become  infected  with  HIV, 
mostly  through  behaviors  that  are 
preventable. 

In  the  United  States,  unsafe  sexual 
behavior  and  drug  abuse  among  gay 
men  and  men  who  have  sex  with  men 
still  account  for  the  largest  number  of 
cases,  but  women  are  becoming  infected 
at  a  rate  higher  than  that  of  men.  The 
percentage  of  AIDS  cases  caused  by 
unsafe  heterosexual  contact  increased 
by  21  percent  from  1990  to  1991  and 
continues  to  escalate.  In  nearly  one- 
third  of  Americans  infected  with  HIV, 
injection  drug  use  is  a  risk  factor. 

The  purpose  of  this  conference  is  to 
examine  what  is  known  about 
behavioral  interventions  for  the  three 
modes  of  transmission — sexual 
behavior,  substance  abuse,  and 
transmission  from  mother  to  child — that 
are  effective  with  different  populations 
in  different  settings.  Experts  will  also 
discuss  the  international  and  national 
epidemiology  of  HIV  and  the  history  of 
AIDS  prevention  efforts. 

Research  has  led  to  significant 
progress  in  understanding  how  to  help 
individuals  change  their  AIDS-related 
risk  behaviors.  These  interventions  are 
based  on  a  variety  of  models  of  behavior 
change,  including  social  learning  theory 
and  related  health  and  substance  abuse 
models;  they  begin  with  AIDS  and 
substance  abuse  education,  but  also 
include  skill  acquisition,  assertiveness 
training,  and  behavioral  reinforcement 
components.  Recent  research  indicates 
that  aggressive  promotion  of  safer  sexual 
behavior  and  prevention  of  substance 


abuse  could  avert  tens  of  thousands  of 
new  HIV  infections  and  potentially  save 
millions  of  dollars  in  health  care  costs. 

To  date,  however,  there  has  not  been 
widespread  agreement  among  health 
professionals  as  to  which  interventions 
are  most  effective  in  which  settings  and 
among  which  populations. 

Behavioral  interventions  are  currently 
the  only  effective  way  of  slowing  the 
spread  of  HIV  infection.  Vaccines 
selected  for  future  trials  may  have 
modest  or  unknown  efficacy,  and 
therefore  the  trials  will  need  to  include 
behavioral  interventions. 
Recommendations  coming  from  this 
conference  will  have  immediate 
implications  for  service  delivery  in 
health  care  settings,  including  substance 
abuse  treatment  programs;  sexually 
transmitted  disease  clinics;  inner-city 
health  programs  reaching 
disenfranchised  high-risk  women,  men, 
and  adolescents;  and  mental  health 
programs  that  serve  high-risk, 
chronically  mentally  ill  people. 

Knowing  which  behavior  change 
interventions  are  most  effective  will 
assist  public  health  personnel  in 
allocating  energy  and  resources. 

The  conference  will  bring  together 
behavioral  and  social  scientists, 
prevention  researchers,  statisticians  and 
research  methodologists,  clinicians, 
physicians,  nurses,  social  workers, 
mental  health  professionals,  other 
health  care  professionals,  patients,  and 
members  of  the  public. 

Following  lVfe  days  of  presentations 
and  audience  discussion,  an 
independent,  non-Federal  consensus 
panel  will  weigh  the  scientific  evidence 
and  write  a  draft  consensus  statement 
that  it  will  present  to  the  audience  on 
the  third  day.  The  consensus  statement 
will  address  the  following  key 
questions: 

— How  can  we  identify  the  behaviors 
and  contexts  that  place  individuals/ 
communities  at  risk  for  HIV? 

— What  individual-,  group-,  or 
community-based  methods  of 
intervention  reduce  behavioral  risks? 
— What  are  the  benefits  and  risks  of 
these  procedures? 

— Does  a  reduction  in  these  behavioral 
risks  lead  to  a  reduction  in  HTV? 

— How  can  risk-reduction  procedures  be 
implemented  effectively? 

— What  research  is  most  urgently 
needed? 

In  addition,  the  panel  will  consider 
how  the  conference  recommendations 
can  influence  implementation  of 
prevention  programs  throughout  the 
public  health  system. 

The  primary  sponsors  for  this 
conference  are  the  National  Institute  of 


Mental  Health  and  the  NIH  Office  of 
Medical  Applications  of  Research.  The 
conference  is  cot  ponsored  by  the 
National  Institute  of  Child  Health  and 
Human  Development,  the  National 
Institute  of  Allergy  and  Infectious 
Diseases,  the  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  the 
National  Institute  on  Aging,  the 
National  Institute  on  Drug  Abuse,  the 
National  Institute  of  Nursing  Research, 
the  NIH  Office  of  AIDS  Research,  the 
Centers  for  Disease  Control  and 
Prevention,  and  the  Health  Services 
Research  Administration. 

Advance  information  on  the 
conference  program  and  conference 
registration  materials  may  he  obtained 
from  Hope  Levy  Kott,  Technical 
Resources  International,  Inc.,  3202 
Tower  Oaks  Blvd.,  Suite  200,  Rockville, 
Maryland  20852,  (301)  770-3153,  or  by 
sending  e-mail  to  confidept@tech- 
res.com. 

The  consensus  statement  will  be 
submitted  for  publication  in 
professional  journals  and  other 
publications.  In  addition,  the  statement 
will  be  available  beginning  February  13, 
1997,  from  the  NIH  Consensus  Program 
Information  Center,  P.O.  Box  2577, 
Kensington,  Marvland  20891,  phone 
1-888-NIH-CONSENSUS  (1-888-644- 
2667)  and  from  the  NIH  Consensus 
Development  Program  site  on  the  World 
Wide  Web  at  http://consensus.nih.gov. 

Dated:  January  15, 1997. 

Ruth  L.  Kirschstein, 

Deputy  Director,  NIH. 

(FR  Doc.  97-1713  Filed  1-23-97;  8:45  am] 
BILLING  COOE  4140-01-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  1997  Funding 
Opportunities  for  Knowledge 
Development  and  Application 
Cooperative  Agreements 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 

ACTION:  Notice  of  funding  availability. 


SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services 
Administration’s  (SAMHSA)  Center  for 
Mental  Health  Services  (CMHS)  and 
Center  for  Substance  Abuse  Treatment 
(CSAT)  announce  the  availability  of  FY 
1997  funds  for  Knowledge  Development 
and  Application  cooperative  agreements 
for  the  following  activities.  These 
activities  are  discussed  in  more  detail 
under  Section  4  of  this  notice. 
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Activity 

Application 

deadline 

Estimated 
funds  avail¬ 
able  (in  mil¬ 
lions) 

Estimated  No. 
of  awards 

Project  period 
(years) 

HIV/AIDS  High-Risk  Behavior  . 

03/28/97 

$2.0 

1.4 

9 

4 

Cannabis  Youth  Treat-ments  . 

03/28/97 

3 

3 

Housing  Initiative  . 

03/28/97 

2.4 

12 

3 

Note:  It  is  anticipated  that  additional  notices  of  available  funding  opportunities  in  FY  1997  will  be  published  by  SAMHSA  in  the  coming  weeks. 


The  actual  amount  available  for  awards  and  their  allocation,  may  vary,  depending  on  unanticipated  program  require¬ 
ments  and  the  volume  and  quality  of  applications.  Awards  are  usually  made  for  grant  periods  from  one  to  three  years 
in  duration.  FY  1997  funds  for  activities  discussed  in  this  announcement  were  appropriated  by  the  Congress  under 
Public  Law  No.  104-208.  SAMHSA’s  policies  and  procedures  for  peer  review  and  Advisory  Council  review  of  grant 
and  cooperative  agreement  applications  were  published  in  the  Federal  Register  (Vol.  58,  No.  126)  on  July  2,  1993. 

The  Public  Health  Service  (PHS)  is  committed  to  achieving  the  health  promotion  and  disease  prevention  objectives 
of  Healthy  People  2000,  a  PHS-led  national  activity  for  setting  priority  areas.  The  SAMHSA  Centers’  substance  abuse 
and  mental  health  services  activities  address  issues  related  to  Healthy  People  2000  objectives  of  Mental  Health  and 
Mental  Disorders;  Alcohol  and  Other  Drugs;  Clinical  Preventive  Services;  HIV  Infection;  and  Surveillance  and  Data 
Systems.  Potential  applicants  may  obtain  a  copy  of  Healthy  People  2000  (Full  Report:  Stock  No.  017-001-00474-0) 
or  Summary  Report:  Stock  No.  017-001-00473-1)  through  the  Superintendent  of  Documents,  Government  Printing  Office, 
Washington,  DC  20402-9325  (Telephone:  202-783-3238). 


GENERAL  INSTRUCTIONS:  Applicants  for 
cooperative  agreements  must  use 
application  form  PHS  5161-1  (Rev.  5/ 

96;  OMB  No.  0937-0189).  The 
application  kit  contains  the  Guidance 
for  Applicants  (GFA)  (complete 
programmatic  guidance  and  instructions 
for  preparing  and  submitting 
applications)  and  the  PHS  5161-1 
which  includes  Standard  Form  424 
(Face  Page).  Application  kits  may  be 
obtained  from  the  organization  specified 
for  each  activity  covered  by  this  notice 
(see  Section  4). 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  particular 
activity  for  which  detailed  information 
is  desired.  This  is  to  ensure  receipt  of 
all  necessary  forms  and  information, 
including  any  specific  program  review 
and  award  criteria. 

The  PHS  5161-1  is  also  available 
electronically  via  SAMHSA’s  World 
Wide  Web  Home  Page  (address:  http:// 
www.samhsa.gov).  Click  on  SAMHSA 
Funding  Opportunities  for  instructions. 
You  can  also  click  on  the  address  of  the 
forms  distribution  Web  Page  for  direct 
access. 

The  full  text  of  each  of  the  activities 
(i.e.,  the  GFA)  described  in  Section  4  is 
available  electronically  via  the 
following: 

SAMHSA’s  World  Wide  Web  Home 
Page  (address:  http://www.samhsa.gov) 
and  SAMHSA’s  Bulletin  Board  (800- 
424-2294  or  301-443-0040). 

APPLICATION  SUBMISSION:  Applications 
must  be  submitted  to:  SAMHSA 
Programs,  Division  of  Research  Grants, 
National  Institutes  of  Health,  Suite 
1040,  6701  Rockledge  Drive  MSC-7710, 
Bethesda,  Maryland  20892-7710.* 


(‘Applicants  who  wish  to  use  express 
mail  or  courier  service  should  change 
the  zip  code  to  20817.) 

APPLICATION  DEADLINES:  The  deadlines 
for  receipt  of  applications  are  listed  in 
the  table  above.  Please  note  that  the 
deadlines  may  differ  for  the  individual 
categories  of  cooperative  agreements. 

Competing  applications  must  be 
received  by  the  indicated  receipt  dates 
to  be  accepted  for  review.  An 
application  received  after  the  deadline 
may  be  acceptable  if  it  carries  a  legible 
proof-of-mailing  date  assigned  by  the 
carrier  and  that  date  is  not  later  than 
one  week  prior  to  the  deadline  date. 
Private  metered  postmarks  are  not 
acceptable  as  proof  of  timely  mailing. 

Applications  received  after  the 
deadline  date  and  those  sent  to  an 
address  other  than  the  address  specified 
above  will  be  returned  to  the  applicant 
without  review. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  activity-specific  technical 
information  should  be  directed  to  the 
program  contact  person  identified  for 
each  activity  covered  by  this  notice  (see 
Section  4). 

Requests  for  information  concerning 
business  management  issues  should  be 
directed  to  the  grants  management 
contact  person  identified  for  each 
activity  covered  by  this  notice  (see 
Section  4). 

SUPPLEMENTARY  INFORMATION:  To 

facilitate  the  use  of  this  Notice  of 
Funding  Availability,  information  has 
been  organized  as  outlined  in  the  Table 
of  Contents  below.  For  each  activity,  the 
following  information  is  provided: 

•  Application  Deadline 

•  Purpose 

•  Priorities 

•  Eligible  Applicants 


•  Cooperative  Agreements/ Amounts 

•  Catalog  of  Federal  Domestic 
Assistance  Number 

•  Program  Contact 

•  Grants  Management  Contact 

•  Application  Kits 

Table  of  Contents 

1.  Program  Background  and  Objectives 

2.  Special  Concerns 

3.  Criteria  for  Review  and  Funding 

3.1  General  Review  Criteria 

3.2  Funding  Criteria  for  Approved 
Applications 

4.  FY  1997  Substance  Abuse  and  Mental 

Health  Services  Activities 

4.1  Cooperative  Agreements 

4.1.1  Cooperative  Agreements  for  an  HIV/ 
AIDS  High-Risk  Behavior  Prevention/ 
Intervention  Model  for  Young  Adults/ 
Adolescents  and  Women 

4.1.2  Cooperative  Agreements  for  a 
Multisite  Study  of  the  Effectiveness  of 
Treatment  for  Cannabis  (Marijuana) 
Dependent  Youth 

4.1.3  Cooperative  Agreements  to  Evaluate 
Housing  Approaches  for  Persons  with 
Serious  Mental  Illness 

5.  Public  Health  System  Reporting 

Requirements 

6.  PHS  Non-use  of  Tobacco  Policy  Statement 

7.  Executive  Order  12372 

1.  Program  Background  and  Objectives 

SAMHSA’s  mission  within  the 
Nation’s  health  system  is  to  improve  the 
quality  and  availability  of  prevention, 
early  intervention,  treatment,  and 
rehabilitation  services  for  substance 
abuse  and  mental  illnesses,  including 
co-occurring  disorders,  in  order  to 
improve  health  and  reduce  illness, 
death,  disability,  and  cost  to  society. 

Reinventing  government,  with  its 
emphases  on  redefining  the  role  of 
Federal  agencies  and  on  improving 
customer  service,  has  provided 
SAMHSA  with  a  welcome  opportunity 
to  examine  carefully  its  programs  and 
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activities.  As  a  result  of  that  process, 
SAMHSA  is  moving  assertively  to  create 
a  renewed  and  strategic  emphasis  on 
using  its  resources  to  generate 
knowledge  about  ways  to  improve  the 
prevention  and  treatment  of  substance 
abuse  and  mental  illness  and  to  work 
with  State  and  local  governments  as 
well  as  providers,  families,  and 
consumers  to  effectively  use  that 
knowledge  in  everyday  practice. 

The  agency  has  transformed  its 
demonstration  grant  programs  from 
service-delivery  projects  to  knowledge 
acquisition  and  application.  For  FY 
1997,  SAMHSA  has  developed  an 
agenda  of  new  programs  designed  to 
answer  specific  important  policy¬ 
relevant  questions.  These  questions, 
specified  in  this  and  subsequent  Notices 
of  Funding  Availability,  are  designed  to 
provide  critical  information  to  improve 
the  Nation’s  mental  health  and 
substance  abuse  treatment  and 
prevention  services. 

The  agenda  is  the  outcome  of  a 
process  whereby  providers,  services 
researchers,  consumers.  National 
Advisory  Council  members  and  other 
interested  persons  participated  in 
special  meetings  or  responded  to  calls 
for  suggestions  and  reactions.  From  this 
input,  each  SAMHSA  Center  developed 
a  “menu”  of  suggested  topics.  The 
topics  were  discussed  jointly  and  an 
agency  agenda  of  critical  topics  was- 
agreed  to.  The  selection  of  topics 
depended  heavily  on  policy  importance 
and  on  the  existence  of  adequate 
research  and  practitioner  experience  on 
which  to  base  studies.  While 
SAMHSA’s  FY  1997  programs  will 
sometimes  involve  the  evaluation  of 
some  delivery  of  services,  they  are 
services  studies  and  application 
activities,  not  merely  evaluation,  since 
they  are  aimed  at  answering  policy¬ 
relevant  questions  and  putting  that 
knowledge  to  use. 

SAMHSA  differs  from  other  agencies 
in  focusing  on  needed  information  at 
the  services  delivery  level,  and  in  its 
question-focus.  Dissemination  and 
application  are  integral,  major  features 
of  the  programs.  SAMHSA  believes  that 
it  is  important  to  get  the  information 
into  the  hands  of  the  public,  providers, 
and  systems  administrators  as 
effectively  as  possible.  Technical 
assistance,  training,  preparation  of 
special  materials  will  be  used,  in 
addition  to  normal  communications 
means. 

2.  Special  Concerns 

SAMHSA’s  FY  1997  Knowledge 
Development  and  Application  activities 
discussed  below  do  not  provide  funds 
for  mental  health  and  substance  abuse 


treatment  and  prevention  services 
except  for  costs  required  by  the 
particular  activity’s  study  design. 
Applicants  are  required  to  propose  true 
knowledge  acquisition  studies. 
Applications  seeking  funding  for 
services  projects  will  be  considered 
nonresponsive.  Applications  that  are 
incomplete  or  nonresponsive  to  the  GFA 
will  be  returned  to  the  applicant 
without  further  consideration. 

3.  Criteria  for  Review  and  Funding 

Consistent  with  the  statutory  mandate 
for  SAMHSA  to  support  activities  that 
will  improve  the  provision  of  treatment, 
prevention  and  related  services, 
including  the  development  of  national 
mental  health  and  substance  abuse  goals 
and  model  programs,  competing 
applications  requesting  funding  under 
the  specific  project  activities  in  Section 
4  will  be  reviewed  for  technical  merit  in 
accordance  with  established  PHS/ 
SAMHSA  peer  review  procedures. 

3. 1  General  Review  Criteria 

As  published  in  the  Federal  Register 
on  July  2, 1993  (Vol.  58,  No.  126), 
SAMHSA’s  “Peer  Review  and  Advisory 
Council  Review  of  Grant  and 
Cooperative  Agreement  Applications 
and  Contract  Proposals,”  peer  review 
groups  will  take  into  account,  among 
other  factors  as  may  be  specified  in  the 
application  guidance  materials,  the 
following  general  criteria: 

•  Potential  significance  of  the 
proposed  project; 

•  Appropriateness  of  the  applicant’s 
proposed  objectives  to  the  goals  of  the 
specific  program; 

•  Adequacy  and  appropriateness  of 
the  proposed  approach  and  activities; 

•  Adequacy  of  available  resources, 
such  as  facilities  and  equipment; 

•  Qualifications  and  experience  of  the 
applicant  organization,  the  project 
director,  and  other  key  personnel;  and 

•  Reasonableness  of  the  proposed 
budget. 

3.2  Funding  Criteria  for  Approved 
Applications 

Applications  will  be  considered  for 
funding  on  the  basis  of  their  overall 
technical  merit  as  determined  through 
the  peer  review  group  and  the 
appropriate  National  Advisory  Council 
(if  applicable)  review  process. 

Other  funding  criteria  will  include; 

Availability  of  funds. 

Additional  funding  criteria  specific  to 
the  programmatic  activity  may  be 
included  in  the  application  guidance 
materials. 


4.  Special  FY  1997  Substance  Abuse 
and  Mental  Health  Services  Activities 

4.1  Cooperative  Agreements 

Three  major  activities  for  SAMHSA 
cooperative  agreement  programs  are 
discussed  below.  Substantive  Federal 
programmatic  involvement  is  required 
in  cooperative  agreement  programs. 
Federal  involvement  will  include 
planning,  guidance,  coordination,  and 
participating  in  programmatic  activities 
(e.g.,  participation  in  publication  of 
findings  and  on  steering  committees). 
Periodic  meetings,  conferences  and/or 
communications  with  the  award 
recipients  may  be  held  to  review 
mutually  agreed-upon  goals  and 
objectives  and  to  assess  progress. 
Additional  details  on  the  degree  of 
Federal  programmatic  involvement  will 
be  included  in  the  application  guidance 
materials. 

4.1.1  Cooperative  Agreements  for  an 
HIV/AIDS  High-Risk  Behavior 
Prevention/Intervention  Model  for 
Young  Adults/Adolescents  and  Women 

Application  Deadline:  March  28, 1997 

Purpose:  Cooperative  agreements  will 
be  awarded  to  support  study  sites  and 
a  coordinating  center  that  will  develop 
and  test,  through  a  series  of  pilot 
studies,  a  model  prevention/ 
intervention  approach  to  encourage  and 
enable  (1)  adolescents/young  adults 
(ages  15-24)  (hereafter  referred  to  as 
adolescents)  or  (2)  women  (age  25  and 
older),  who  engage  in  high-risk 
behaviors  associated  with  human 
immunodeficiency  virus/acquired 
immune  deficiency  syndrome  (HIV/ 
AIDS)  transmission,  to  change  these 
behaviors. 

The  primary  goal  of  this  program  is  to 
identify  the  key  elements/ factors/ 
determinants  that  are  both  necessary 
and  sufficient  conditions  in 
implementing  and  evaluating  a 
community-focused  prevention/ 
intervention  protocol  to  encourage  and 
enable  individuals,  specifically, 
adolescents  and  women,  who  are  at  risk 
for  HIV/ AIDS,  to  reduce  the  incidence 
of  high-risk  behaviors. 

A  second  goal  is  to  develop  and  test 
reliable  and  valid  outcome  measures,  at 
both  the  individual  and  community 
level,  to  assess  the  effectiveness  of  the 
intervention  in  the  target/subgroup 
population(s). 

Priorities:  Applicants  for  study  sites 
must  propose  to  study  one,  and  only 
one,  of  the  two  primary  target 
populations,  i.e.,  adolescents  or  women. 
Applicants  who  wish  to  study  more 
than  one  of  the  two  primary  target 
populations  must  submit  a  separate 
complete  application  for  each  primary 
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target  population  group  to  be  studied. 
Applicants  must  also  be  willing  to 
follow  the  common  intervention, 
implementation,  and  evaluation/ 
research  protocols  developed  jointly  by 
the  study  sites  and  coordinating  center. 

Eligible  Applicants:  Applications  may 
be  submitted  by  units  of  State  or  local 
government,  and  by  private  domestic 
nonprofit  and  for-profit  organizations 
such  as  community-based  organizations, 
universities,  colleges,  hospitals,  and 
family  and/or  consumer  operated 
organizations. 

Cooperative  Agreements/ Amounts: 
Approximately  $1.6  million  will  be 
available  to  support  approximately  8  to 
10  study  site  awards  and  $400,000  for 
one  (1)  coordinating  center  award  under 
this  GFA  in  FY  1997.  Actual  funding 
levels  will  depend  upon  the  availability 
of  appropriated  funds. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.230 

Program  Contact:  For  programmatic 
or  technical  assistance  contact:  Barbara 
J.  Silver,  Ph.D.,  Director,  HIV/ AIDS 
Provider  Education  Program,  Center  for 
Mental  Health  Services,  Substance 
Abuse  and  Mental  Health  Services, 
Administration,  Parklawn  Building, 
Room  15-81,  5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  443-7817. 

Grants  Management  Contact:  For 
business  management  assistance, 
contact:  LouEllen  Rice,  Grants 
Management  Officer,  Substance  Abuse 
and  Mental  Health  Services, 
Administration,  Parklawn  Building, 
Room  Number  15C—05,  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  (301) 
443-4456. 

Application  Kits:  Application  kits  are 
available  from:  National  Mental  Health 
Services,  Knowledge  Exchange  Network 
(KEN),  P.O.  Box  42490,  Washington, 

D.C.  20015,  Voice:  (800)  789-2647,  TTY: 
(301)  443-9006,  FAX:  (301)  984-8796. 

The  full  text  of  the  GFA  only  is 
available  electronically  via  KEN’s 
Bulletin  Board:  (800)  790-2647  or  its 
Web  Site:  http://www.mentalhealth.org/ 

4.1.2  Cooperative  Agreements  For  A 
Multisite  Study  Of  The  Effectiveness  Of 
Treatment  For  Cannabis  (Marijuana) 
Dependent  Youth 

Application  Deadline:  March  28, 

1997. 

Purpose:  The  purpose  of  this  program 
is  to  compare  the  effectiveness  of  a 
variety  of  interventions  and  treatments 
for  adolescents  (ages  12-18)  meeting  the 
criteria  for  cannabis  dependence  as 
currently  defined  by  DSM-IV.  It  is 
likely  that  while  some  of  the  young 
people  will  seek  treatment  on  their  own, 
others  will  do  so  only  under  pressure 


from  parents,  schools  or  other  agencies 
(e.g.,  juvenile  justice  agencies). 

Applications  are  solicited  for 
treatment  sites  and  a  coordinating 
center. 

This  cooperative  agreement  program 
is  intended  to  provide  answers  to  the 
following  questions: 

1.  Are  there  existing  interventions  for 
cannabis  abusing  adolescents  that 
produce  good  outcomes  both  during 
treatment  and  for  significant  periods  of 
time  post-treatment? 

2.  Are  there  differential  levels  of 
effectiveness  (in  terms  of  post-treatment 
outcomes)  among  the  models  of 
intervention?  If  so,  for  which  sub¬ 
populations  of  adolescents  do  the 
intervention  models  appear  to  be  most 
effective?  In  particular,  do  adolescent 
girls  respond  differently  to  specific 
intervention  models  than  do  adolescent 
boys? 

3.  Are  successful  interventions,  (in 
terms  of  decreased  drug  use)  associated 
with  better  cognition/academic 
performance,  or  social  functioning? 

4.  What  are  the  costs  and  cost- 
effectiveness  associated  with  treatments 
and  outcomes? 

5.  Is  there  a  relationship  between 
types  and  costs  of  treatment  services 
and  outcome? 

Priorities:  The  target  population  for 
this  GFA  is  adolescents  between  the 
ages  of  12  and  18  years  old  who  meet 
DSM-IV  criteria  for  cannabis  abuse  or 
dependence,  but  do  not  meet  criteria  for 
heroin,  amphetamine  or  cocaine 
dependence.  Appropriate  interventions 
for  marijuana  dependent  adolescents  are 
not  well  researched.  To  advance 
knowledge  in  this  area,  CSAT  will 
consider  funding  experimental  and 
quasi-experimental  designs.  While 
CSAT  prefers  to  sponsor  clinically  and 
ethically  justifiable  studies  using 
random  assignment  to  compare  two  or 
more  treatment  approaches,  carefully 
conceived  quasi-experimental  studies 
comparing  distinct  treatment 
approaches  will  be  considered. 
Minimum  requirements  for  quasi- 
experimental  studies  are  standard 
assessments  at  treatment  entry, 
treatment  exit,  and  six  and  twelve 
month  follow-up,  and  a  comparison 
across  two  or  more  distinct  treatments, 
with  statistical  adjustments  for  between- 
group  differences  at  treatment  entry.  No 
studies  sponsored  through  this  GFA  will 
employ  assignment  to  no-treatment  or 
deferred-treatment  control  groups. 
Applicants  must  pay  particular 
attention  to  both  the  gender  and 
ethnicity  of  the  proposed  participant 
pool,  so  that  treatment  effects  related  to 
these  dimensions  may  be  determined. 


Eligible  Applicants:  Applications  may 
be  submitted  by  organizations,  such  as 
units  of  State  or  local  governments  and 
by  domestic  private  for-profit  and  not- 
for-profit  organizations  such  as 
community-based  organizations, 
universities,  colleges,  and  hospitals. 

Cooperative  Agreements/ Amounts:  It 
is  estimated  that  approximately  $1.4 
million  will  be  available  to  support  up 
to  two  treatment  sites  at  approximately 
$425,000  each  and  a  coordinating  center 
at  approximately  $550,000  under  this 
GFA  in  FY  1997.  Actual  funding  levels 
will  depend  upon  the  availability  of 
appropriated  funds. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.230. 

Program  Contact:  For  programmatic 
or  technical  assistance,  contact:  Ms.  Jean 
Donaldson,  Division  of  Practice  and 
Systems  Development,  Clinical 
Interventions  Branch,  Center  for 
Substance  Abuse  Treatment,  Substance 
Abuse  and  Mental  Health  Services, 
Administration,  Rockwall  II,  9th  Floor, 
(301)  443-6259. 

Grants  Management  Contact:  For 
business  management  assistance, 
contact:  Mrs.  Peggy  Jones,  Grants 
Management  Specialist,  Substance 
Abuse  and  Mental  Health  Services, 
Administration,  Rockwall  n,  9th  Floor, 
(301)  443-9666. 

The  mailing  address  for  both  of  the 
individuals  listed  above  is:  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 

Application  Kits:  Application  kits  are 
available  from:  National  Clearinghouse 
for  Alcohol  and  Drug  Information,  P.  O. 
Box  2345,  Rockville,  Maryland  20847- 
2345,  (800)  729-6686. 

4.1.3  Cooperative  Agreements  to 
Evaluate  Housing  Approaches  for 
Persons  with  Serious  Mental  Illness 

Application  Deadline:  March  28, 

1997. 

Purpose:  Cooperative  agreements  will 
be  awarded  to  conduct  an  evaluation 
study  that  examines  the  effectiveness  of 
different  housing  approaches  for 
persons  with  serious  mental  illness.  The 
program  is  divided  into  two  phases. 
During  Phase  1,  study  site  graqtees  will 
be  required  to  conduct  a  process 
evaluation  of  at  least  two  distinctly 
different  and  fully  operational  housing 
approaches  and  to  design  an  outcome 
evaluation  that  will  compare  the 
effectiveness  of  the  different  housing 
approaches.  In  addition,  both  study  site 
and  coordinating  center  grantees  will 
collaborate  in  designing  a  cross-site 
study  that  includes  developing  a 
common  data  protocol  that  will  permit 
an  assessment  of  the  different  housing 
approaches  that  will  be  evaluated  by  the 
individual  study  sites  during  the  second 
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phase.  Continuation  of  study  site 
grantees  for  Phase  2  wall  be  based  on  an 
assessment  of  the  product  from  their 
Phase  1  process  evaluation  and  their 
plan  for  implementation  of  their 
individual  site  outcome  evaluation.  The 
coordinating  center  will  not  be  subject 
to  a  competitive  review  at  the  end  of 
Phase  1. 

During  Phase  2,  study  site  grantees 
will  implement  an  outcome  evaluation 
of  the  housing  approaches  described 
during  Phase  1  and  participate  with  the 
coordinating  center  in  conducting  the 
cross-site  study. 

The  primary  goal  of  this  program  is: 
to  describe  the  major  components  of 
different  housing  approaches  that 
include  provision  of  treatment  and 
supports  to  individuals  with  serious 
mental  illness;  to  develop  a  common 
data  collection  protocol  across 
individual  study  sites  so  as  to  evaluate 
the  effectiveness  of  different  housing 
approaches;  and  to  conduct  both  cross¬ 
site  and  individual-site  evaluations  that 
assess  the  impact  of  the  housing 
approaches  on  residential  tenure,  level 
of  functioning,  quality  of  life, 
satisfaction,  service  utilization, 
consumer  perception  of  service  quality, 
independence,  and  cost. 

The  major  questions  to  be  addressed 
by  this  program  are  the  following: 

1.  What  are  the  major  differences  and 
similarities  between  and  across  housing 
approaches  for  individuals  with  serious 
mental  illnesses  in  their  organizational 
structure,  implementation,  staffing, 
consumer  characteristics,  array  and 
intensity  of  services  and  supports 
provided,  quality  of  services  and 
housing,  cost,  and  relationships  to  the 
larger  housing  and  service  systems? 

2.  Is  a  supported  housing  approach 
more  effective  than  a  housing  approach 
that  is  based  on  the  linear  residential 
continuum,  in  helping  people  with 
serious  mental  illness  achieve 
residential  tenure,  improved  level  of 
functioning,  quality  of  life  and 

site  applicants  are 
required  to  submit  study  designs  for  a 
process  and  outcome  evaluation  of  two 
or  more  housing  approaches  that  have 
been  fully  operational  for  at  least  2 
years.  One  of  the  housing  approaches 
under  study  must  be  a  supported 
housing  approach.  Applicants  must  also 
be  willing  to  follow  a  common  protocol 
for  implementing  a  cross-site  study. 

Eligible  Applicants:  Applications  to 
be  a  study  site  or  the  coordinating 
center  may  be  submitted  by  public 
organizations,  such  as  units  of  State  or 
local  governments  and  by  domestic 
private  nonprofit  and  for-profit 
organizations  such  as  community-based 


independence? 
Priorities:  Study 


organizations,  universities,  colleges,  and 
hospitals,  and  family  and/or  consumer 
operated  organizations.  Applicants  may 
apply  to  be  either  a  study  site  or  a 
coordinating  center,  but  not  both. 

Cooperative  Agreements/ Amounts:  It 
is  estimated  that  approximately  $2.0 
million  will  be  available  to  support 
approximately  eleven  (11)  study  site 
awards  under  this  GFA  in  FY  1997,  and 
that  approximately  $2.0  million  will  be 
available  to  support  up  to  eight  (8) 
competing  continuation  awards  under 
this  GFA  in  FY  1998  and  1999.  It  is 
anticipated  that  up  to  $180,000  will  be 
available  to  support  each  study  site  in 
year  one.  It  is  anticipated  that  up  to 
$250,000  will  be  available  to  support 
each  study  site  approved  for 
continuation  in  years  two  and  three. 

It  is  anticipated  that  up  to  $400,000 
per  year  will  be  available  in  years  one 
through  three  to  support  the 
coordinating  center  and  up  to  $250,000 
will  be  available  in  year  four  to  support 
the  coordinating  center. 

Actual  funding  levels  will  depend 
upon  the  availability  of  appropriated 
funds. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.230. 

Program  Contact:  For  programmatic 
or  technical  assistance  contact:  Lynn 
Aronson,  M.S. 

For  evaluation  issues  contact:  Frances 
L.  Randolph,  Dr.  P.H. 

The  mailing  address  for  these 
individuals  is:  Homeless  Programs 
Branch,  Division  of  Knowledge 
Development  and  Systems  Change, 
Center  for  Mental  Health  Services, 
Substance  Abuse  and  Mental  Health 
Services  Administration,  5600  Fishers 
Lane,  Room  11C-05,  Rockville,  MD 
20857,  (301)  443-3706. 

Grants  Management  Contact:  For 
business  management  assistance, 
contact:  Stephen  J.  Hudak,  Grants 
Management  Specialist,  Substance 
Abuse  and  Mental  Health  Services, 
Administration,  5600  Fishers  Lane, 
Room  15C-05,  Rockville,  MD  20857, 
(301)  443-4456 

Application  Kits:  Application  kits  are 
available  from:  National  Mental  Health 
Services,  Knowledge  Exchange  Network 
(KEN),  P.O.  Box  42490,  Washington, 

D.C.  20015,  Voice:  (800)  789-264 7,  TTY: 
(301)  443-9006,  FAX:  (301)  984-8796. 

The  full  text  of  the  GFA  only  is 
available  electronically  via  KEN’s 
Bulletin  Board:  (800)  790-2647  or  its 
Web  Site:  http://www.mentalhealth.org/ 

5.  Public  Health  System  Reporting 
Requirements 

The  Public  Health  System  Impact 
Statement  (PHSIS)  is  intended  to  keep 
State  and  local  health  officials  apprised 


of  proposed  health  services  grant  and 
cooperative  agreement  applications 
submitted  by  community-based 
nongovernmental  organizations  within 
their  jurisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

D.  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements. 

Application  guidance  materials  will 
specify  if  a  particular  FY  1997  activity 
described  above  is/is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

6.  PHS  Non-Use  of  Tobacco  Policy 
Statement 

The  PHS  strongly  encourages  all  grant 
and  contract  recipients  to  provide  a 
smoke-free  workplace  and  promote  the 
non-use  of  all  tobacco  products.  In 
addition,  Public  Law  103-227,  the  Pro- 
Children  Act  of  1994,  prohibits  smoking 
in  certain  facilities  (or  in  some  cases, 
any  portion  of  a  facility)  in  which 
regular  or  routine  education,  library, 
day  care,  health  care,  or  early  childhood 
development  services  are  provided  to 
children.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Specific  application  guidance 
materials  may  include  mom  detailed 
guidance  as  to  how  a  Center  will 
implement  SAMHSA’s  policy  on 
promoting  the  non-use  of  tobacco. 

7.  Executive  Order  12372 

Applications  submitted  in  response  to 
all  FY  1997  activities  listed  above  are 
subject  to  the  intergovernmental  review 
requirements  of  Executive  Order  12372, 
as  implemented  through  DHHS 
regulations  at  45  CFR  Part  100.  E.O. 
12372  sets  up  a  system  for  State  and 
local  government  review  of  applications 
for  Federal  financial  assistance. 
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Applicants  (other  than  Federally 
recognized  Indian  tribal  governments) 
should  contact  the  State’s  Single  Point 
of  Contact  (SPOC)  as  early  as  possible  to 
alert  them  to  the  prospective 
application(s)  and  to  receive  any 
necessary  instructions  on  the  State’s 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to:  Office  of 
Extramural  Activities  Review, 

Substance  Abuse  and  Mental  Health 
Services  Administration,  Parklawn 
Building,  Room  17-89,  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  January  20, 1997. 

Richard  Kopanda, 

Executive  Officer,  SAMHSA. 

[FR  Doc.  97-1721  Filed  1-23-97;  8:45  am] 
BILLING  CODE  «162-»-P 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Pocket  No.  FR-4124-N-22] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HLJD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATES:  January  24, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7256, 
451  Seventh  Street  SW.,  Washington, 

DC  20410;  telephone  (202)  708-1226; 
TDD  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503— OG  (D.D.C.),  HUD 


publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today’s  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  January  16, 1997. 

Jacquie  M.  La  wing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

(FR  Doc.  97-1563  Filed  1-23-97;  8:45  am] 

BILLING  CODE  4210-29-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA-066-00-5440-00-ZBBB;  CACA-30070; 
CACA-25594;  CACA-31926] 

Notice  of  Availability  of  Final  Eagle 
Mountain  Landfill  and  Recycling 
Center  Project  Environmental  Impact 
Statement/Environmental  Impact 
Report,  Riverside  County,  California 

AGENCY:  Bureau  of  land  Management, 
Interior. 

ACTION:  Notice  of  availability  of  the  final 
Eagle  Mountain  Landfill  and  Recycling 
Center  Project  Environmental  Impact 
Statement/Environmetal  Impact  Report. 

SUMMARY:  In  accordance  with  Section 
202  of  the  National  Environmental 
Policy  Act  of  1969,  a  Final 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/EIR) 
has  been  prepared  for  the  Eagle 
Mountain  Landfill  and  Recycling  Center 
Project  by  the  Bureau  of  Land 
Management  (BLM)  and  County  of 
Riverside.  Mine  Reclamation 
Corporation  and  Kaiser  Eagle  Mountain, 
Inc.  Have  proposed  to  develop  a  Class 
III  nonhazardous  municipal  solid  waste 
landfill,  primarily  a  waste-by-rail 
facility,  on  a  portion  of  the  Kaiser  Eagle 
Mountain  Mine,  Riverside  County, 
California.  The  proposed  project  also 
includes  the  renovation  and 
repopulation  of  Eagle  Mountain 
Townsite  and  a  Specific  Plan,  General 
Plan  Amendment,  Change  of  Zone, 
Development  Agreement,  Revised 
Permit  to  Reclamation  Plan,  and 
Tentative  Tract  Map  with  the  County. 
The  proposed  project  includes  a  land 
exchange,  involving  about  3,481  acres  of 
public  land,  and  application  for  two 
rights-of-way  with  the  Bureau  of  Land 
Management.  The  EIS/EIR  analyzes  the 
effects  of  the  proposed  action  anti 
alternatives  on  such  environmental 


issues  as  desert  tortoise,  air  and  water 
quality,  and  wilderness  The  EIS/EIR 
describes  and  analyzes  six  alternatives 
in  addition  to  the  proposed  project.  The 
BLM’s  preferred  alternative  is  the 
proposed  action.  Statements  concerning 
the  proposed  action  will  be  considered 
in  preparation  of  the  Record  of  Decision. 
DATES:  Written  statements  on  the  Final 
EIS/EIR  must  be  submitted  or 
postmarked  no  later  than  February  22, 
1997. 

ADDRESSES:  Written  comments  on  the 
document  should  be  mailed  to:  Eagle 
Mountain  Landfill  and  Recycling  Center 
Project,  Bureau  of  Land  Management, 
6221  Box  Springs  Boulevard,  Riverside, 
California  92507. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Romoli,  California  Desert 
District,  6221  Box  Springs  Boulevard, 
California  92507;  phone  (909)  697-5237. 
SUPPLEMENTARY  INFORMATION:  Copies  of 
the  EIS/EIR  are  available  for  review  at 
the  following  libraries: 

Desert  Hot  Springs  Public  Library,  1691 
West  Drive,  Desert  Hot  Springs,  CA 
Los  Angeles  Public  Library,  Documents 
Dept.,  433  Spring  Street,  Los  Angeles, 
CA 

Palo  Verde  Valley  District  Library,  125 
W.  Chanslor  Way,  Blythe,  CA 
San  Bernardino  County  Library,  Yucca 
Valley  Branch,  57098  Twentynine 
Palms  Highway,  Yucca  Valley,  CA 
University  of  California,  Riverside 
Library,  Government  Publications, 
Riverside,  CA 

California  State  Library,  Sacramento,  CA 
Indio  Branch  Library,  200  Civic  Center 
Mall,  Indio,  CA 

Palm  Desert  Public  Library,  4480 
Portola,  Palm  Desert,  CA  Riverside 
Central  Library,  Government 
Documents,  381  Mission  Inn  Avenue, 
Riverside,  CA 

College  of  the  Desert  Library,  43-500 
Monterey  Avenue,  Palm  Desert,  CA 
Coachella  Branch  Library,  Coachella, 

CA 

Lake  Tamarisk  Branch  Public  Library, 
43880  Lake  Tamarisk  Drive,  Desert 
Center,  CA 

Palm  Springs  Library,  300  S.  Sunrise 
Way,  Palm  Springs,  CA 
San  Bernardino  County  Library,  Joshua 
Tree  Branch,  646L  Park  Boulevard, 
Joshua  Tree,  CA 
San  Bernardino  Public  Library, 
Feldheym  Central  Library,  W.  6 
Street,  San  Bernardino,  CA 
Riverside  Community  College,  Martin 
Luther  King  Library,  4800  Magnolia 
Avenue,  Riverside,  CA 
Rancho  Mirage  Public  Library,  42520 
Bob  Hope  Drive,  Rancho  Mirage,  CA 
Cathedral  City,  33520  Date  Palm  Drive, 
Cathedral  City,  CA 
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Copies  will  also  be  available  at  the 
following  BLM  and  County  offices: 

BLM  Desert  District  Office,  6221  Box 
Springs  Boulevard,  Riverside,  CA 
BLM  Palm  Springs-South  Coast 
Resource  Area,  690  W.  Garnet,  North 
Palm  Springs,  CA 
County  of  Riverside,  Planning 
Department  4080  Lemon  Street,  9th 
Floor,  Riverside,  CA 
County  of  Riverside,  Transportation  and 
Land  Management  Agency,  46-209 
Oasis  Street,  Room  209,  Indio,  CA 
Dated:  January  14, 1997. 

Molly  S.  Brady, 

Assistant  District  Manager,  Planning  & 
Renewable  Resources. 

[FR  Doc.  97-1474  Filed  1-23-97;  8:45  am) 

BILLING  CODE  4310-40-M 


[ID-01G-1 430-01 ;  I D 1-1 5436-02] 

Notice  of  Realty  Action:  Classification 
and  Conveyance  for  Recreation  and 
Public  Purposes 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Recreation  and  public  purpose 
conveyance. 

SUMMARY:  We  are  proposing  to  offer  for 
sale  two  existing  sewage  treatment 
facilities  under  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  seq.).  IDI-15438-02  is  a 
facility  near  the  city  of  Kuna,  in  Ada 
County,  Idaho.  It  has  been  examined 
and  found  suitable  for  conveyance.  IDI- 
4616-02  is  a  facility  near  the  city  of 
Grand  View,  in  Elmore  County,  Idaho. 

It  is  being  classified  suitable  for 
subsequent  sale. 

City  of  Grand  View  (IDI-4616-02) 

Boise  Meridian,  Idaho 

T.  5  S.,  R.  3  E.,  section  9,  Lot  10. 

Containing  15.52  acres,  more  or  less. 

City  of  Kuna  (IDI-15438-02) 

Boise  Meridian,  Idaho 
T.  1  N.,  R.  1  W.,  section  1,  SWV«,  section  2, 
Lot  1. 

Containing  203.26  acres,  more  or  less. 

The  land  is  not  required  for  any 
Federal  purpose.  The  conveyances  are 
consistent  with  current  Bureau  planning 
for  this  area  and  would  be  in  the  public 
interest.  The  patents,  when  issued,  will 
be  subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

Reservations 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
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the  United  States,  Act  of  August  30, 

1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 

For  IDI-461 6-02  only 

3.  A  right-of-way  reservation  to  the 
Bureau  of  Land  Management  for  access 
to  other  lands  as  noted  by  right-of-way 
EDI— 31928. 

Subject  to: 

IDI-4616-02 

1.  Those  rights  for  highway  purposes 
granted  to  Elmore  County  Road  and 
Bridge,  its  successors  or  assigns  by 
right-of-way  IDI-29426  pursuant  to  the 
Act  of  October  21, 1976,  (43  U.S.C. 

1761). 

IDI-15438-02 

1.  Those  rights  for  power  line 
purposes  granted  to  Idaho  Power,  its 
successors  or  assigns  by  right-of-way 
IDI-334  pursuant  to  the  Act  of  October 
21,  1976,  (43  U.S.C.  1761). 

2.  Those  rights  for  telephone  purposes 
granted  to  Mountain  States  Telephone 
and  Telegraph,  its  successors  or  assigns 
by  right-of-way  EDI-28090  pursuant  to 
the  Act  of  October  21, 1976,  (43  U.S.C. 
1761). 

3.  Those  rights  to  a  road  right-of-way 
claimed  by  Ada  County,  its  successors 
or  assigns,  pursuant  to  the  Act  of  July 
26, 1866,  (43  U.S.C.  932).  (Casefile  IDI- 
20038). 

Detailed  information  concerning  these 
actions  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Lower  Snake  River 
District,  Bruneau  Resource  Area,  3948 
Development  Avenue,  Boise,  Idaho 
83705.  Upon  publication  of  this  notice 
in  the  Federal  Register,  the  above 
described  land  will  be  segregated  from 
all  other  forms  of  appropriation  under 
the  public  land  laws,  including  the 
general  mining  laws,  except  for 
conveyance  under  the  Recreation  and 
Public  Purposes  Act. 

DATES:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  conveyance  and  classification 
of  the  lands. 

ADDRESSES:  Comments  as  outlined 
below  should  be  sent  to  Signe  Sather- 
Blair,  Bruneau  Area  Manager,  3948 
Development  Avenue,  Boise,  Idaho 
83705. 


FOR  FURTHER  INFORMATION  CONTACT:  Del 

Bale,  Realty  Specialist,  at  the  above 
address,  or  telephone  (208)  384-3450. 

SUPPLEMENTARY  INFORMATION: 
Classification  Comments 

(IDI-4616-02  only) 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  a  sewage  treatment  facility. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Conveyance  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development  whether  the  BLM  followed 
proper  administrative  procedures  in 
reaching  the  decision,  or  any  other 
factor  not  directly  related  to  the 
suitability  of  the  land  for  a  sewage 
treatment  facility.  Any  adverse 
comments  will  be  reviewed  by  the 
District  Manager.  In  the  absence  of  any 
adverse  comments,  the  classification  of 
the  land  described  in  this  Notice  will 
become  effective  60  days  from  the  date 
of  publication  in  the  Federal  Register. 
The  lands  will  not  be  offered  for 
conveyance  until  after  the  classification 
becomes  effective. 

Dated:  January  13, 1997. 

Signe  Sather-Blair, 

Bruneau  Resource  Area  Manager. 

[FR  Doc.  97-1671  Filed  1-23-97;  8:45  am) 
BILUNG  CODE  4310-GG-M 


[AZ-91 0-0777-61 -241 A] 

State  of  Arizona  Resource  Advisory 
Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Arizona  Resource  Advisory 
Council  Meeting,  notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Arizona  Resource 
Advisory  Council.  The  meeting  will  be 
held  February  25, 1997,  beginning  at 
8:30  a.m.  in  the  1A  Conference  Room  at 
the  Bureau  of  Land  Management 
Arizona  State  Office,  222  North  Central 
Avenue,  Phoenix,  Arizona.  The  agenda 
items  to  be  covered  at  the  one-day 
business  meeting  include  review  of 
previous  meeting  minutes;  BLM  State 
Director’s  Update  on  legislation, 
regulations  and  statewide  planning 
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efforts;  progress  report  on  Standards  and 
Guidelines  Statewide  Plan  Amendment; 
reports  by  the  Recreation  and  Public 
Relations  Working  Groups;  and  a  report 
on  BLM  Law  Enforcement  Program  and 
BLM  Field  Presence.  A  public  comment 
period  will  take  place  at  11:30  a.m. 
February  25, 1997  for  any  interested 
publics  who  wish  to  address  the 
Council. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  Stevens  or  Ken  Mahoney, 
Bureau  of  Land  Management,  Arizona 
State  Office,  222  North  Central  Avenue, 
Phoenix,  Arizona  85004-2203,  (602) 
417-9512. 

Michael  A.  Ferguson, 

Deputy  State  Director,  Resource  Planning,  Use 
and  Protection  Division. 

(FR  Doc.  97-1723  Filed  1-23-97;  8:45  am) 

BILUNG  CODE  *31 0-32 -M 


[CA-942-5700-00] 

Filing  of  Plats  of  Survey;  California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  state 
and  local  government  officials  of  the 
latest  filing  of  Plats  of  Survey  in 
California. 

EFFECTIVE  DATE:  Unless  otherwise  noted, 
filing  was  effective  at  10:00  a.m.  on  the 
next  federal  work  day  following  the  plat 
acceptance  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clifford  A.  Robinson,  Chief,  Branch  of 
Cadastral  Survey,  Bureau  of  Land 
Management  (BLM),  California  State 
Office,  2135  Butano  Drive,  Sacramento, 
CA  95825-0451,  (916)  979-2890. 
SUPPLEMENTARY  INFORMATION:  The  plats 
of  Survey  of  lands  described  below  have 
been  officially  filed  at  the  California 
State  Office  of  the  Bureau  of  Land 
Management  in  Sacramento,  CA. 

Mount  Diablo  Meridian,  California 

T.  23  N.,  R.  14  E. — Dependent  resurvey, 
and  subdivision  of  section  15  (Group  1085), 
accepted  December  9, 1996,  to  meet  certain 
administrative  needs  of  the  BLM,  Surprise 
Resource  Area. 

T.  45  N„  R.  7  IV. — Supplemental  plat  of 
portions  of  sections  11  and  14,  accepted 
December  9, 1996,  to  meet  certain 
administrative  needs  of  the  BLM,  Redding 
Resource  Area. 

T.  17  N.,R.  7  IV. — Dependent  resurvey  and 
corrective  dependent  resurvey,  subdivision 
of  sections  31,  33,  and  34  (Group  1195), 
accepted  December  17, 1996,  to  meet  certain 
administrative  needs  of  the  US  Forest 
Service,  Mendocino  National  Forest. 

T.  16  N.,  R.  9  W. — Dependent  resurvey  and 
metes-and-bounds  survey  of  Tracts  37 
through  42  (Group  935),  accepted  December 


24, 1996,  to  meet  certain  administrative 
needs  of  the  US  Forest  Service,  Mendocino 
National  Forest. 

San  Bernardino  Meridian,  California 

T.  17  S.,  R.  4  W. — Metes-and-bounds 
survey  of  Tract  39  (Group  1249),  accepted 
December  9, 1996,  to  meet  certain 
administrative  needs  of  the  BLM,  California 
Desert  District,  Palm  Springs/South  Coast 
Resource  Area. 

T.  8  N.,  R.  2  W. — Supplemental  plat  of 
section  4,  accepted  December  16, 1996,  to 
meet  certain  administrative  needs  of  the 
BLM,  California  Desert  District,  Barstow 
Resource  Area. 

All  of  the  above  listed  survey  plats  are  now 
the  basic  record  for  describing  the  lands  for 
all  authorized  purposes.  The  survey  plats 
have  been  placed  in  the  open  files  in  the 
BLM,  California  State  Office,  and  are 
available  to  the  public  as  a  matter  of 
information.  Copies  of  the  survey  plats  and 
related  field  notes  will  be  furnished  to  the 
public  upon  payment  of  the  appropriate  fee. 

Dated:  January  13, 1997. 

Clifford  A.  Robinson, 

Chief,  Branch  of  Cadastral  Survey. 

(FR  Doc.  97-1715  Filed  1-23-97;  8:45  am] 
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Minerals  Management  Service 

Discretionary  Authority  for  Royalty 
Relief  on  Nonproducing  Leases  on  the 
Outer  Continental  Shelf 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice. 

SUMMARY:  The  Outer  Continental  Shelf 
(OCS)  Deep  Water  Royalty  Relief  Act  of 
1995  (Act)  granted  the  Secretary  of  tht> 
Interior  (Secretary)  the  authority  to 
reduce  or  eliminate  royalties  in  order  to 
promote  development,  increase 
production,  or  encourage  the  production 
of  marginal  resources  on  producing  and 
nonproducing  leases  in  any  water  depth 
in  certain  areas  of  the  Gulf  of  Mexico. 
This  Notice  seeks  public  input  on 
whether  and  how  MMS  should 
implement  this  new  authority  for 
nonproducing  leases. 

DATES:  We  will  consider  all  comments 
we  receive  by  March  25, 1997.  We  will 
begin  review  of  comments  at  that  time 
and  may  not  fully  consider  comments 
we  receive  after  March  25, 1997. 
ADDRESSES:  Mail  or  hand-carry 
comments  to  the  Department  of  the 
Interior;  Minerals  Management  Service; 
Mail  Stop  4230;  1849  C  Street,  NW; 
Washington,  D.C.  20240;  Attention: 
Chief,  Washington  Division,  Office  of 
Policy  and  Management  Improvement. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Walter  Cruickshank,  Washington 
Division,  at  the  above  address  or  by 
telephone:  (202)  208-3822. 


SUPPLEMENTARY  INFORMA  DON: 

Legislative  Background 

The  Act  (Pub.  L.  104-58)  authorizes 
the  Secretary  to  modify  Ihe  royalty 
terms  of  certain  existing  leases  and  to 
offer  new  leases  subject  to  royalty 
suspension  volumes  in  water  depths  of 
200  meters  or  more  in  parts  of  the  Gulf 
of  Mexico.  Most  of  the  Act  addresses 
mandatory  royalty  relief  programs  for 
leases  in  water  depths  of  200  meters  or 
more.  These  provisions  have  been 
implemented  in  interim  rules  covering 
new  leases  (61  FR  12022,  March  25, 

1996)  and  existing  leases  (61  FR  27263, 
May  31, 1996). 

We  are  now  considering  whether  and 
how  to  implement  new  authority 
provided  by  the  Act  for  a  discretionary 
royaltj^telief  program.  In  part,  section 
302  of  the  Act  amends  section  8(a)  of 
the  OCS  Lands  Act  by  adding 
subparagraph  (3)(B),  which  applies  to 
all  leases  in  the  Gulf  of  Mexico  west  of 
87  degrees,  30  minutes  West  longitude 
(i.e.,  the  Central  and  Western  Gulf  of 
Mexico  Planning  Areas  and  the  portion 
of  the  Eastern  Gulf  of  Mexico  Planning 
Area  lying  offshore  Alabama).  In  this 
area,  the  Secretary  may  i educe  or 
eliminate  any  royalty  or  net  profit  share 
in  order  to  promote  development, 
increase  production,  or  encourage 
production  of  marginal  resources  on 
producing  or  nonproducing  leases.  With 
the  lessee’s  consent,  the  Secretary  may 
make  other  modifications  to  the  royalty 
or  net  profit  share  terms  of  leases  in 
order  to  achieve  these  purposes.  This 
provision  applies  to  active  leases,  not  to 
the  terms  under  which  new  leases  are 
offered. 

We  already  have  a  royalty  relief 
program  in  place  for  producing  leases, 
as  well  as  the  mandated  program  for 
nonproducing  leases  in  at  least  200 
meters  of  water  in  the  specified  areas  of 
the  Gulf  of  Mexico.  This  Notice  seeks 
input  on  whether  and  how  we  should 
consider  royalty  relief  for  nonproducing 
leases  in  any  water  depth. 

We  welcome  comments  and 
recommendations  on  all  issues  relevant 
to  this  Notice.  In  particular,  please 
address  the  issues  and  questions  raised 
below. 

Issues 

I.  Should  MMS  Consider  Royalty  Relief 
on  Nonproducing  Leases  ? 

(1)  Currently,  the  Gulf  of  Mexico  OCS 
program  is  very  healthy,  with  record 
setting  lease  sales  in  1996  and  vigorous 
drilling  and  development  activities. 
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What  additional  net  benefits  would  an 
expanded  royalty  relief  program  create? 

(2)  We  have  established  royalty  relief 
programs  for  producing  lessons  - 
throughout  the  OCS  and  for 
nonproducing  leases  in  greater  than  200 
meters  of  water  in  the  Gulf  of  Mexico, 
west  of  87  degrees,  30  minutes  West 
longitude.  What  types  of  situations 
warranting  royalty  relief  arise  which 
cannot  be  addressed  through  these 
programs?  Please  be  as  specific  as 
possible;  MMS  will  protect  any 
confidential  information  that  you 
submit. 

(3)  Under  the  OCS  Lands  Act,  we 
have  an  obligation  to  insure  a  fair  and 
equitable  return  on  the  resources  of  the 
OCS.  Important  components  of  meeting 
this  mandate  are  our  lease  sale  and  bid 
adequacy  review  processes. 

a.  Will  these  processes  still  insure  a 
fair  return  where  the  least-stipulated 
royalty  rate  may  be  modified  prior  to 
production? 

b.  How  should  we  incorporate  the 
potential  for  royalty  relief  on  future 
production  in  determining  whether  a 
high  bid  for  a  lease  is  adequate? 

c.  Should  such  royalty  relief  be 
available  to  current  leases,  where  an 
expectation  of  royalty  relief  prior  to 
production  did  not  exist  at  the  time  of 
the  lease  sale  and  bid  adequacy  review? 

d.  Would  such  a  royalty  relief 
program  be  fair  to  companies  that 
submitted  losing  bids  but  which  might 
have  been  willing  to  produce  at  the 
lease  stipulated  royalty  rate? 

(4)  Many  companies,  especially  some 
smaller  companies,  rely  on  the  turnover 
of  undeveloped  leases  for  a  significant 
portion  of  their  offshore  activities.  This 
turnover  takes  the  form  of  bidding  on 
previously  relinquished  tracts  in  lease 
sales  or  acquiring  an  interest  in  leases 
through  the  lease  assignment  process. 
How  would  the  availability  of  royalty 
relief  on  nonproducing  leases  affect  the 
rate  at  which  leases  change  hands? 

II.  Under  What  Circumstances  Should 
MMS  Consider  Relief  for  Nonproducing 
Leases? 

(1)  If  the  Secretary  chooses  to 
establi'h  a  royalty  relief  program  for 
T'onprnducing  leases,  what  criteria 
should  we  use  in  evaluating 
applications?  Are  there  special 
circumstances  that  warrant  relief,  such 
as  costs  substantially  higher  than 
normal  or  the  introduction  of  a  new 
technology?  Please  be  as  specific  as 
possible. 

(2)  How  should  we  define  “marginal 
resources”? 

(3)  At  present,  when  a  lease  is 
relinquished,  we  offer  the  tract  for  lease 
in  the  next  round  of  scheduled  sales. 


which  are  held  annually  in  the  Central 
and  Western  Gulf  of  Mexico  Tracts  that 
have  undeveloped  discoveries  are 
usually  acquired  by  another  company  in 
a  subsequent  sale.  Granting  royalty 
relief  to  the  initial  lessee  could  preclude 
the  Treasury  from  receiving  the 
additional  bonus  and  a  subsequent 
lessee  from  testing  alternative  concepts 
and  possibly  producing  at  the  lease- 
stipulated  royalty  rate.  How  should  we 
consider  this  tradeoff  in  evaluating  a 
request  for  royalty  relief? 

(4)  Prospect  economics  in  the  Gulf  of 
Mexico  change  very  rapidly  along  with 
changes  in  technologies,  availability  of 
infrastructure,  costs,  and  geologic 
information.  How  could  we  structure  a 
royalty  relief  program  to  ensure  that  a 
decision  to  grant  relief  isn’t  rapidly 
overtaken  by  such  changes? 

III.  Design  of  a  Royalty  Relief  Program 
for  Nonproducing  Leases 

Our  only  experience  with  royalty 
relief  on  nonproducing  leases  is  in  the 
deep  water  Gulf  of  Mexico.  However, 
many  of  the  elements  of  that  program 
arise  from  the  specific  mandates  of  the 
Act  for  such  leases.  These  mandates, 
and  thus  the  design  elements  of  the 
deep  water  program,  do  not  necessarily 
apply  to  a  more  generally  applicable 
program.  Please  comment  on  how  and 
why  an  additional  royalty  relief  program 
might  vary  from  current  programs, 
including  the  following  questions: 

(1)  Current  OCS  programs  provide 
royalty  relief  in  the  form  of  royalty 
suspension  volumes  for  deep  water 
leases  in  the  Gulf  of  Mexico  and  in  the 
form  of  net  revenue  sharing  for 
producing  leases  elsewhere.  What  form 
of  royalty  relief  should  we  use  for 
nonproducing  leases  not  subject  to  the 
deep  water  royalty  relief  programs? 

(2)  For  nonproducing  leases  in  deep 
water,  we  require  a  discovery  capable  of 
producing  in  paying  quantities  and 
design  of  the  engineering  concept  as 
minimum  precursors  to  an  application. 

a.  When  during  the  exploration  and 
development  process  should  a  lessee  be 
allowed  to  apply  for  relief? 

b.  When  in  this  process  would 
sufficient  data  be  available  to  allow  us 
to  evaluate  the  need  for  royalty  relief? 

c.  How  would  we  assure  that 
projections  of  the  amount  and  timing  of 
production,  costs,  and  revenues  are 
reasonable? 

(3)  What  type  of  information  is 
needed,  and  how  should  it  be  evaluated, 
to  ensure  that  royalty  relief  is  necessary 
to  promote  development,  increase 
production,  or  encourage  production  of 
marginal  resources  on  nonproducing 
leases? 


(4)  Should  we  establish  safeguards  to 
remove  or  modify  relief  when  the 
factors  on  which  relief  was  granted 
change  significantly  before  production 
starts?  If  so,  what  types  of  safeguards  are 
appropriate? 

IV.  General  Issues 

(1)  For  any  particular  royalty  relief 
program  you  recommend,  please 
provide  specific  information  on  its 
anticipated  effects,  including  any  effects 
on  the  levels  and  costs  of  exploration, 
development,  and  production,  and  the 
volume  of  additional  resources  that  may 
be  recovered. 

(2)  The  current  royalty  relief 
regulation  at  30  CFR  203.51(b)  restates 
the  statutory  authority  for  granting 
royalty  relief  for  nonproducing  leases  in 
the  Gulf  of  Mexico,  but  the  regulations 
provide  no  additional  guidance  on  how 
to  apply  or  how  MMS  will  evaluate 
applications.  Are  additional  regulations 
needed  to  provide  this  detail,  or  should 
MMS  operate  the  program  under  the 
existing  regulation?  Is  the  existing 
regulation  adequate  until  such  time  as 
we  become  more  familiar  with  the  types 
of  situations  that  will  lead'to 
applications  and  the  accompanying 
evaluation  issues? 

(3)  In  addition  to  authority  to  grant 
royalty  relief  for  nonproducing  leases, 
the  Act  gives  the  Secretary  the  authority 
to  grant  relief  to  categories  of  producing 
and  nonproducing  leases,  rather  than 
just  on  a  case-by-case  basis.  Given  that 
prospect  economics  change  rapidly  and 
depend  on  site-specific  characteristics, 
we  were  unable  to  identify  any 
additional  categories  of  leases  that 
warrant  across-the-board  relief. 

However,  we  welcome  comments  on 
categories  deserving  relief,  the  type  of 
relief  that’s  appropriate,  and  what 
criteria  we  should  use  to  determine 
when  across-the-bi  oad  relief  is 
preferable  to  case-specific  relief. 

Dated:  January  16, 1997. 

Cynthia  Quarterman, 

Director. 

[FR  Doc.  97-1705  Filed  1-24-97;  8:45  am) 

BILLING  COO€  4310-MR-M 

DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
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based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis- bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 

40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Da vis-Bacon  Act. 

The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  causes  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  pubic 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever,  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 


“General  Wage  Determination^  Issued 
Under  The  Davis-Bacon  And  Rblated 
Acts,’’  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  “General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts”  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
New  York 

NY 960010  (March  15, 1996) 

Volume  II 
Pennsylvania 

PA960004  (March  15, 1996) 

PA960042  (March  15, 1996) 

Volume  ID 
Florida 

FL96Q015  (March  15, 1996) 

FL 9600 17  (March  15, 1996) 

FL 96004 9  (March  15, 1996) 

FL 96005 3  (March  15, 1996) 

FL 960055  (March  15. 1996) 

Georgia 

GA960003  (March  15, 1996) 

GA960022  (March  15. 1996) 

GA960073  (March  15, 1996) 

GA960085  (March  15, 1996) 

G A 960086  (March  15, 1996) 

GA960087  (March  15, 1996) 

GA960088  (March  15, 1996) 

Tennessee 

TN 960002  (March  15, 1996) 

TN 960018  (March  15, 1996) 

Volume  IV 
Indiana 

IN 960001  (May  17. 1996) 

IN 960002  (March  15, 1996) 

IN 960003  (March  15, 1996) 

IN 960004  (March  15, 1996) 

IN 960005  (March  15, 1996) 

IN 960006  (March  15, 1996) 

Volume  V 
Iowa 

LA 960003  (March  15. 1996) 


IA  J60005  (March  15, 1996) 

LA  160006  (March  15, 1996) 

LA960010  (March  15, 1996) 

LA 9600 12  (March  15, 1996) 

LA 960016  (March  15, 1996) 

IA  960032  (March  15, 1996) 

IA 960067  (March  15, 1996) 

Kansas 

KS 960008  (March  15, 1996) 

K3960009  (March  15, 1996) 

K3960012  (March  15, 1996) 

K3 9600 13  (March  15, 1996) 

KS 9600 15  (March  15, 1996) 

KS960016  (March  15, 1996) 

KS960017  (March  15, 1996) 

KS 9600 2 2  (March  15, 1996) 

KS960025  (March  15, 1996) 

KS 960026  (March  15, 1996) 

KS960029  (March  15, 1996) 

New  Mexico 

NM 96 0001  (March  15, 1996) 

Texas 

TX960001  (March  15, 1996) 

TX960005  (March  15, 1996) 

TX960010  (March  15, 1996) 

TX960014  (March  15. 1996) 

TX 9600 54  (March  15. 1996) 

TX 960081  (March  15, 1996) 

TX960100  (March  15, 1996) 

TX960114  (March  15, 1996) 

Volume  VI 
California 

CA 960002  (March  15,  1996) 

CA 960028  (March  15, 1996) 

CA 960029  (March  15, 1996) 

CA960031  (March  15. 1996) 

CA 960032  (March  15, 1996) 

CA 9000 3 3  (March  15, 1996) 

CA 960034  (March  15, 1996) 

CA 960035  (March  15, 1996) 

CA 960036  (March  15, 1996) 

CA960037  (March  15, 1996) 

CA 960038  (March  15, 1996) 

CA960039  (March  15, 1996) 

CA 960040  (March  15, 1996) 

CA 960041  (March  15, 1996) 

CA960042  (March  15, 1996) 

CA 960043  (March  15, 1996) 

CA 960044  (March  15, 1996) 

CA 960045  (March  15, 1996) 

CA 96004 7  (March  15. 1996) 

CA 960048  (March  15, 1996) 

CA960051  (April  12, 1996) 

CA 9600 54  (April  12. 1996) 

CA960060  (April  12, 1996) 

CA 960064  (April  12, 1996) 

CA 960070  (April  12, 1996) 

CA960074  (April  12, 1996) 

CA960075  (April  12, 1996) 

CA960076  (April  12, 1996) 

CA 960077  (April  12, 1996) 

CA 9600 7 8  (April  12, 1996) 

CA 960079  (April  12, 1996) 

CA 960080  (April  12, 1996) 

CA 960084  (April  12, 1996) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  end  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  “General  Wage 
Determinations  Issued  Under  the  Davis- 
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Bacon  and  Related  Act”.  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  across  the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)  487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC,  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  16th  Day  of 
January  1997. 

Terry  Sullivan, 

Chief,  Branch  of  Construction  Wage 
Determinations. 

(FR  Doc.  97-1500  Filed  1-23-97;  8:45  am) 

BILUNG  CODE  4510-27-M 


Mine  Safety  and  Health  Administration 

RIN  1219— AA81 

Response  to  Recommendations  of  the 
Advisory  Committee  on  the  Elimination 
of  Pneumoconiosis  Among  Coal  Mine 
Workers 

AGENCY:  Mine  Safety  and  Health 
Administration,  Labor. 

ACTION:  Response  to  Advisory 
Committee  recommendations. 

SUMMARY:  On  November  14, 1996,  the 
Advisory  Committee  on  the  F.limination 
of  Pneumoconiosis  Among  Coal  Mine 
Workers  (Advisory  Committee)  issued 
its  report  to  the  Secretary  of  Labor.  The 
Advisory  Committee  identified  a 
number  of  issues,  developed  findings, 
and  made  recommendations  on  how  to 
eliminate  coal  workers” 
pneumoconiosis  and  silicosis.  The 
Federal  Mine  Safety  and  Health  Act  of 
1977  requires  the  Secretary  of  Labor  to 
issue  a  public  response  to  the  Advisory 
Committee’s  recommendations. 
Accordingly,  the  Secretary,  through  the 
Mine  Safety  and  Health  Administration 
(MSHA),  is  responding  in  this  Notice  to 


the  recommendations  contained  in  the 
Advisory  Committee  report. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations,  and  Variances, 
Mine  Safety  and  Health  Administration, 
4015  Wilson  Boulevard,  Room  631, 
Arlington,  Virginia  22203;  phone  703- 
235-1910. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Advisory  Committee  on  the 
Elimination  of  Pneumoconiosis  Among 
Coal  Mine  Workers  (Advisory 
Committee)  was  established  by  the 
Secretary  of  Labor  (Secretary)  on 
January  31, 1995,  in  accordance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988), 
and  the  Federal  Mine  Safety  and  Health 
Act  of  1977  (Mine  Act)  30  U.S.C.  801 
(1977).  The  Secretary  charged  the 
Advisory  Committee  to  make 
recommendations  for  improved 
standards,  or  other  appropriate  actions, 
on  permissible  exposure  limits  to 
eliminate  coal  workers  pneumoconiosis 
and  silicosis  (commonly  referred  to  as 
“Black  Lung’);  the  means  to  control 
respirable  coal  mine  dust  levels; 
improved  monitoring  of  respirable  coal 
mine  dust  levels  and  the  role  of  the 
miner  in  that  monitoring;  and  the 
adequacy  of  the  current  sampling 
program  to  determine  the  actual  levels 
of  dust  concentrations  to  which  miners 
are  exposed. 

On  November  14, 1996,  the  Advisory 
Committee  submitted  its  report  to  the 
Secretary.  The  report  contained 
numerous  recommendations  directed 
toward  elimination  of  coal  workers” 
pneumoconiosis  and  silicosis.  The 
report  concluded  that: 

*  *  *  although  progress  towards  making 
mines  safer  from  the  health  hazards  of 
respirable  coal  mine  dust  is  substantial,  it  is 
not  sufficient  to  achieve  the  intent  of  the  Coal 
Act  [the  predecessor  to  the  Mine  Act).  The 
Committee  believes  that  the  elimination  of 
coal  workers”  pneumoconiosis  and  silicosis 
requires  a  systematic  approach  incorporating 
simultaneously: 

(1)  greater  reduction  of  dust  generation  and 
entrainment;  (2)  greater  reduction  of  ambient 
concentrations  through  better  dust  control 
plans;  (3)  improved  continuous  monitoring 
and  dust  sampling  programs;  (4)  greater 
reduction  of  personal  exposures;  (5) 
enhanced  training  of  miners  and  mine 
officials  on  relevant  aspects  of  coal  mine  dust 
control;  (6)  upgraded  medical  surveillance 
programs;  (7)  more  rapid  intervention 
programs;  (8)  enhanced  research  on 
continuing  vexing  scientific,  engineering, 
and  medical  issues;  and  (9)  continuous 
critical  evaluation  of  the  coal  mine  respirable 
dust  standard  of  2.0  mg/m:i  and  the  silica 
standard  of  100  pg/m3. 


Recommendations  of  the  Advisory 
Committee  address  each  of  these  areas 
in  detail,  j 

B.  Agency  Determination 

Section  101(a)(2)  of  the  Mine  Act  (30 
U.S.C.  811(a)(2))  provides  that  if  the 
Secretary  of  Labor  determines  that  a  rule 
should  be  proposed  and  has  appointed 
an  Advisory  Committee  to  provide 
recommendations  regarding  the  rule, 
then  the  Secretary  shall  publish  a 
proposed  rule,  or  the  reasons  for  his 
determination  not  to  publish  such  a 
rule,  within  60  days  following  the 
Advisory  Committee’s 
recommendations.  Accordingly,  MSHA, 
on  behalf  of  the  Secretary  of  Labor,  is 
responding  in  this  Notice  to  the 
recommendations  of  the  Advisory 
Committee. 

MSHA  has  completed  a  preliminary 
review  of  the  Advisory  Committee’s 
recommendations.  There  are  20 
principal  recommendations  set  out  in 
the  Advisory  Committee  report,  which 
are  further  subdivided  into  a  total  of 
approximately  100  distinct  action  items. 
The  recommendations  are  both 
extensive  and  significant,  and  warrant 
thorough  consideration  by  the  Agency. 
MSHA  is  consequently  proceeding  with 
an  in-depth  evaluation  of  the 
recommendations,  and  will  respond  to 
them  in  an  orderly  fashion.  The  Agency 
anticipates  that  a  comprehensive  MSHA 
review  of  the  recommendations  will 
result  in  a  variety  of  Agency  actions. 
Based  on  its  initial  ieview,  MSHA 
anticipates  that  a  number  of  the 
recommendations  may  be  implemented 
through  internal  MSHA  administrative 
or  policy  changes;  action  on  other 
recommendations  may  require 
rulemaking.  In  some  cases,  both 
regulatory  and  administrative  action 
may  be  necessary.  Many  of  the 
recommendations  are  general  in  nature 
and  would  require  further  development 
by  MSHA  to  be  suitable  for  publication 
as  a  proposed  rule. 

MSHA  is  considering  both  rulemaking 
and  actions  other  than  rulemaking. 
MSHA  will  notify  the  mining 
community  as  it  makes  determinations 
regarding  implementation  of  Advisory 
Committee  recommendations. 

Dated:  January  17, 1997. 

J.  Davitt  McAteer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

)FR  Doc.  97-1677  Filed  1-23-97;  8:45  am) 
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Occupational  Safety  and  Health 
Administration 

Maritime  Advisory  Committee  for 
Occupational  Safety  and  Health;  Notice 
of  Meeting 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  U.S. 

Department  of  Labor. 

ACTION:  Maritime  Advisory  Committee 
fdr  Occupational  Safety  and  Health 
(MACOSH);  Notice  of  Meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Maritime  Advisory  Committee  for 
Occupational  Safety  and  Health, 
established  under  section  7(a)  of  the 
Occupational  Safety  and  health  Act  of 
1970  (29  U.S.C.  656)  to  advise  the 
Secretary  of  Labor  on  matters  relating  to 
occupational  safety  and  health 
programs,  policies,  and  standards  in  the 
maritime  industries  of  the  United  States 
will  meet  February  19  and  20, 1997,  at 
the  Francis  Perkins  Department  of  Labor 
Building,  200  Constitution  Ave.,  NW, 
Washington,  DC  20210. 

ADDRESSES:  Any  written  comments  in 
response  to  this  notice  should  be  sent  to 
the  following  address:  OSHA,  Office  of 
Maritime  Standards,  Room  N-3621,  200 
Constitution  Avenue,  N.W., 

Washington,  DC  20210.  Phone  (202) 
219-7234,  fax  (202)  219-7477. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Larry  Liberatore,  Office  of  Maritime 
Standards,  OSHA,  (202)  219-7234, 
extension  141. 

SUPPLEMENTARY  INFORMATION:  The 

Maritime  Advisory  Committee  on 
Occupational  Safety  and  health  meeting 
will  be  held  February  19  from  1:00  to 
approximately  5:00,  and  February  20 
from  9:00  to  approximately  5:00  at 
Conference  Room  S5515  of  the  Francis 
Perkins  Labor  Building.  At  this  meeting, 
the  Committee  will:  continue  its  efforts 
to  develop  a  Maritime  Safety  and  Health 
Program  standard;  discuss  training/ 
mentoring  opportunities  for  OSHA 
compliance  officers;  assist  OSHA  in 
developing  outreach  materials  to 
address  the  soon  to  be  published  final 
rule  for  Longshore  and  Marine 
Terminals;  and  discuss  the  status  of 
OSHA  health  standards  that  effect 
Shipyard  employment. 

All  interested  persons  are  invited  to 
attend  the  public  meetings  of  MACOSH, 
including  this  one  at  the  time  and  place 
indicated  above.  Individuals  with 
disabilities  wishing  to  attend  should 
contact  Theda  Kenney  at  202-219-8061, 
no  later  than  February  7, 1997,  to  obtain 
appropriate  accommodations. 

MACOSH  will  meet  as  a  whole  and 
also  in  small  focus  groups.  Written  data, 
views  or  comments  for  consideration  by 


the  Committee  may  be  submitted, 
preferably  with  20  copies,  to  Larry 
Liberatore  at  the  address  provided 
above.  Any  such  submissions  received 
by  February  10  will  be  provided  to  the 
members  of  the  Committee  and  will  be 
included  in  the  record  of  the  meeting. 
Members  of  the  general  public  may 
request  an  opportunity  to  make  oral 
presentations  at  the  meeting.  Oral 
presentations  will  be  limited  to 
statements  of  fact  and  views,  and  shall 
not  include  any  questioning  of  the 
committee  members  or  other 
participants  unless  these  questions  have 
been  specifically  approved  by  the 
chairperson.  Anyone  wishing  to  make 
an  oral  presentation  should  notify  Larry 
Liberatore  before  the  meeting.  The 
request  should  state  the  amount  of  time 
desired,  the'  capacity  in  which  the 
person  will  appear  and  a  brief  outline  of 
the  content  of  the  presentation.  Persons 
who  request  the  opportunity  to  address 
the  Advisory  Committee  may  be 
allowed  to  speak,  as  time  permits,  at  the 
discretion  of  the  Chair  of  the  Advisory 
Committee. 

Signed  at  Washington,  D.C.  this  17th  day 
of  January,  1997. 

Greg  Watchman, 

Acting  Assistant  Secretary  of  Labor. 

(FR  Doc.  97-1766  Filed  1-23-97;  8:45  am) 

BILLING  CODE  4510-26-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 

ACTION:  Notice. 

SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  proposes  to  request 
extension  of  a  currently  approved 
information  collection  used  in  applying 
for  grants  from  the  National  Historical 
Publications  and  Records  Commission 
(NHPRC).  The  public  is  invited  to 
comment  on  the  proposed  information 
collection  pursuant  to  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Written  comments  must  be 
received  on  or  before  March  25, 1997  to 
be  assured  of  consideration. 

ADDRESSES:  Comments  should  be  sent 
to:  Paperwork  Reduction  Act  Comments 
(NHP),  Room  3200,  National  Archives 
and  Records  Administration,  8601 
Adelphi  Rd,  College  Park,  MD  20740- 
6001;  or  faxed  to  301-713-6913;  or 
electronically  mailed  to 
tamee.fechhelm@arch2.nara.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  proposed  information 
collections  and  supporting  statements 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-713-6730,  or 
fax  number  301-713-6913. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  The  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
whether  the  proposed  collection 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 

(b)  the  accuracy  of  NARA’s  estimate  of 
the  burden  of  the  proposed  information 
collections;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  The  comments 
that  are  submitted  will  be  summarized 
and  included  in  the  NARA  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
notice,  NARA  is  soliciting  comments 
concerning  the  following  information 
collection: 

Title:  NHPRC  Budget  Form  and 
Instructions. 

OMB  number.  3095-0004. 

Agency  form  number.  NA  Form 
17001. 

Type  of  review:  Regular. 

Affected  public:  Nonprofit 
organizations  and  institutions,  state  and 
local  government  agencies,  Federally 
acknowledged  or  state-recognized 
Native  American  tribes  or  groups,  and 
individuals  who  apply  for  NHPRC 
grants  for  support  of  historical 
documentary  editions,  archival 
preservation  and  planning  projects,  and 
other  records  projects. 

Estimated  number  of  respondents: 

174. 

Estimated  time  per  response:  3  hours. 

Frequency  of  response:  On  occasion 
(when  respondent  wishes  to  apply  for 
an  NHPRC  grant).  Respondents 
generally  submit  no  more  than  1 
application  per  year. 

Estimated  total  annual  burden  hours: 
552  hours. 

Abstract:  The  information  collection 
is  prescribed  by  36  CFR  1207.58.  The 
collection  is  prepared  by  prospective 
grantees.  The  budget  form  is  used  by  the 
NHPRC  staff,  reviewers,  and  the 
Commission  to  determine  whether  the 
proposed  project  is  methodologically 
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sound  and  suitable  for  support  and  as  a 
basis  for  determining  the  amount  of 
support  to  be  provided. 

Dated:  January  21, 1997. 

Lynn  L.  Bellardo, 

Director,  Informa  tion  Resources  Policy  and 
Projects  Division. 

IFR  Doc.  97-1909  Filed  1-23-97;  8:45  am] 

BILLING  CODE  7S10-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-325  and  50-324] 

Carolina  Power  and  Light  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  For  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62  issued  to  the  Carolina 
Power  and  Light  Company  (CP&L  or  the 
licensee)  for  operation  of  the  Brunswick 
Steam  Electric  Plant  (Brunswick,  BSEP, 
BNP),  Units  1  and  2,  located  in 
Brunswick  County,  North  Carolina. 

The  proposed  amendments,  requested 
by  the  licensee  in  a  letter  dated 
November  1, 1996,  would  represent  a 
full  conversion  from  the  current 
Technical  Specifications  (TSs)  to  a  set  of 
TS  based  on  NUREG-1433,  Revision  1, 
“Standard  Technical  Specifications  for 
General  Electric  Plants,  BWR/4,”  dated 
April  1995.  NUREG-1433  has  been 
developed  through  working  groups 
composed  of  both  NRC  staff  members 
and  the  BWR/4  owners  and  has  been 
endorsed  by  the  staff  as  part  of  an 
industry-wide  initiative  to  standardize 
and  improve  TS.  As  part  of  this 
submittal,  the  licensee  has  applied  the 
criteria  contained  in  the  Commission’s 
“Final  Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors  (final  policy 
statement),’’  published  in  the  Federal 
Register  on  July  22,  1993  (58  FR  39132), 
to  the  current  Brunswick  TSs,  and, 
using  NUREG-1433  as  a  basis, 
developed  a  proposed  set  of  improved 
TSs  for  BSEP.  The  criteria  in  the  final 
policy  statement  were  subsequently 
added  to  10  CFR  50.36,  “Technical 
Specifications,”  in  a  rule  change  which 
was  published  in  the  Federal  Register 
on  July  19, 1995  (60  FR  36953)  and 
became  effective  on  August  18, 1995. 

The  licensee  has  categorized  the 
proposed  changes  to  the  existing  TSs  ' 
into  four  general  groupings.  These 
groupings  are  characterized  as 
administrative  changes,  relocated 


changes,  technical  changes — more 
restrictive,  and  technical  changes — less 
restrictive. 

Administrative  changes  are  those  that 
involve  restructuring,  renumbering, 
rewording,  interpretation  and  complex 
rearranging  of  requirements  and  other 
changes  not  affecting  technical  content 
or  substantially  revising  an  existing 
requirement.  The  reformatting, 
renumbering  and  rewording  process 
reflects  the  attributes  of  NUREG-1433 
and  does  not  involve  technical  changes 
to  the  existing  TSs.  The  proposed 
changes  include:  (a)  providing  the 
appropriate  numbers,  etc.,  for  NUREG- 
1433  bracketed  information 
(information  which  must  be  supplied  on 
a  plant-specific  basis,  and  which  may 
change  from  plant  to  plant),  (b) 
identifying  plant-specific  wording  for 
system  names,  etc.,  and  (c)  changing 
NUREG-1433  section  wording  to 
conform  to  existing  licensee  practices. 
Such  changes  are  administrative  in 
nature  and  do  not  impact  initiators  of 
analyzed  events  or  assumed  mitigation 
of  accident  or  transient  events. 

Relocated  changes  are  those  involving 
relocation  of  requirements  and 
surveillances  for  structures,  systems, 
components  or  variables  that  do  not 
meet  the  criteria  for  inclusion  in  the 
TSs.  Relocated  changes  are  those 
current  TS  requirements  which  do  not 
satisfy  or  fall  within  any  of  the  four 
criteria  specified  in  the  Commission’s 
policy  statement  and  may  be  relocated 
to  appropriate  licensee-controlled 
documents. 

The  licensee’s  application  of  the 
screening  criteria  is  described  in  that 
portion  of  their  November  1, 1996, 
application  titled  “Application  of 
Selection  Criteria  to  die  BNP  Technical 
Specifications,”  in  Volume  1  of  the 
submittal.  The  affected  structures, 
systems,  components  or  variables  are 
not  assumed  to  be  initiators  of  analyzed 
events  and  are  not  assumed  to  mitigate 
accident  or  transient  events.  The 
requirements  and  surveillances  for  these 
affected  structures,  systems, 
components  or  variables  will  be 
relocated  from  the  TS  to 
administratively  controlled  documents 
such  as  the  Updated  Final  Safety 
Analysis  Report  (UFSAR),  the  BASES, 
the  Technical  Requirements  Manual 
(TRM),  plant  procedures,  the  Inservice 
Testing  (1ST)  Program,  the  Inservice 
Inspection  (ISI)  Program,  the  Offsite 
Dose  Calculation  Manual  (ODCM)  or  the 
Process  Control  Program.  Changes  made 
to  these  documents  will  be  made 
pursuant  to  10  CFR  50.59  or  other 
appropriate  control  mechanisms.  In 
addition,  the  affected  structures, 
systems,  components  or  variables  are 


addressed  in  existing  surveillance 
procedures  which  are  also  subject  to  10 
CFR  50.59.  These  proposed  changes  will 
not  impose  or  eliminate  any 
requirements  and  adequate  control  of 
the  information  will  be  maintained. 

More  restrictive  changes  are  those 
involving  more  stringent  requirements 
for  operation  of  the  facility.  These  more 
stringent  requirements  do  not  result  in 
operation  that  will  alter  assumptions 
relative  to  mitigation  of  an  accident  or 
transient  event.  The  more  restrictive 
requirements  will  not  alter  the  operation 
of  process  variables,  structures,  systems 
and  components  described  in  the  safety 
analyses.  For  each  requirement  in  the 
current  BSEP  TSs  that  is  more 
restrictive  than  the  corresponding 
requirement  in  NUREG-1433  which  the 
licensee  proposes  to  retain  in  the  ITS, 
they  have  provided  an  explanation  of 
why  they  have  concluded  that  retaining 
the  more  restrictive  requirement  is 
desirable  to  ensure  safe  operation  of  the 
facilities  because  of  specific  design 
features  of  the  plant. 

Less  restrictive  changes  are  those 
where  current  requirements  are  relaxed 
or  eliminated,  or  new  flexibility  is 
provided.  The  more  significant  “less 
restrictive”  requirements  are  justified  on 
a  case-by-case  basis.  When  requirements 
have  been  shown  to  provide  little  or  no 
safety  benefit,  their  removal  from  the 
TSs  may  be  appropriate.  In  most  cases, 
relaxations  previously  granted  to 
individual  plants  on  a  plant-specific 
basis  were  the  result  of  (a)  generic  NRC 
actions,  (b)  new  NRC  staff  positions  that 
have  evolved  from  technological 
advancements  and  operating 
experience,  or  (c)  resolution  of  the 
Owners  Groups’  comments  on  the 
improved  Standard  Technical 
Specifications.  Generic  relaxations 
contained  in  NUREG-1433  were 
reviewed  by  the  staff  and  found  to  be 
acceptable  because  they  are  consistent  * 
with  current  licensing  practices  and 
NRC  regulations.  The  licensee’s  design 
will  be  reviewed  to  determine  if  the 
specific  design  basis  and  licensing  basis 
are  consistent  with  the  technical  basis 
for  the  model  requirements  in  NUREG- 
1433  and  thus  provides  a  basis  for  these 
revised  TSs  or  if  relaxation  of  the 
requirements  in  the  current  TSs  is 
warranted  based  on  the  justification 
provided  by  the  licensee. 

In  addition  to  the  above  changes 
related  to  conversion  of  the  current  TSs 
to  be  similar  to  the  ISTSs  in  NUREG- 
1433.  the  licensee  has  proposed  to 
change  the  surveillance  frequency  from 
18  to  24  months  for  all  surveillances 
that  are  normally  performed  at  refueling 
outages.  The  proposed  amendments 
would  extend  the  required  frequency  of 
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selected  surveillance  requirements  to  24 
months  to  support  the  adoption  of  a  24- 
month  fuel  cycle. 

In  the  application  of  November  1, 
1996,  CP&L  is  also  requesting  changes  to 
the  Unit  2  Operating  License  to  allow 
single  loop  operation.  By  letter  dated 
November  1, 1996,  the  licensee 
submitted  amendment  applications  for 
Brunswick  Units  1  and  2  to  revise  the 
TSs  to  allow  full  implementation  of  the 
Boiling  Water  Reactor  Owners  Group 
(BWROG)  Enhanced  Option  1-A  (EIA) 
Reactor  Stability  Long  Term  Solution. 
Approval  of  these  proposed 
amendments  would  permit  single  loop 
operation  for  both  Brunswick  units. 
CP&L  is  proposing  to  implement  the 
long-term  resolution  of  the  thermal 
hydraulic  instability  concerns 
concurrent  with  implementation  of  the 
ITS.  The  TS  changes  to  permit  single 
loop  operation  have  been  incorporated 
in  die  ITS.  However,  the  Unit  2  License 
has  a  condition  (2.C.(5))  that  does  not 
allow  single  loop  operation  for  more 
than  24  hours.  The  license  condition 
was  added  to  permit  the  licensee  to 
conduct  a  natural  circulation  test  as  part 
of  the  startup  test  program  but  to 
preclude  extended  operation  without 
both  recirculation  loops  in  operation. 

By  February  24, 1997,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings”  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 


As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  nave  the  opportunity  to 


participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
1— (800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Mark 
Reinhart,  Acting  Director,  Project 
Directorate  II— 1:  petitioner’s  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  William  D. 
Johnson,  Vice  President  and  Senior 
Counsel,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 

Raleigh,  North  Carolina  27602,  attorney 
for  the -licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (iHv)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission’s  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  November  1, 1996, 
which  is  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
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Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  27602. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  January  1997. 

For  the  Nuclear  Regulatory  Commission. 

Mark  Reinhart, 

Acting  Director,  Project  Directorate  ll-l, 
Division  of  Reactor  Projects — Ull,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  97-1722  Filed  1-23-97;  8:45  am) 

BILLING  CODE  7590-01 -P 


POSTAL  SERVICE 

United  States  Postal  Service  Board  of 
Governors;  Sunshine  Act  Meeting 

TIME  AND  DATES:  1:00  p.m.,  Monday, 
February  3, 1997;  and  9:00  a.m., 

Tuesday,  February  4, 1997. 

PLACE:  Albuquerque,  New  Mexico,  at 
the  Wyatt  Regency  Hotel,  330  Tijeras 
N.W.  Avenue,  in  Pavilion  VI. 

STATUS:  February  3  (Closed);  February  4 
(Open). 

MATTERS  TO  BE  CONSIDERED: 

Monday,  February  3 — 1:00  p.m.  (closed) 

1.  FY  1997  Variable  Pay  Program. 

2.  Inspector  General  Functions  and 
Compensation. 

3.  Postal  Rate  Commission  Docket  No. 
C96-1,  Pack  &  Send. 

4.  Changes  to  FY  1997  Advertising  Budget. 
Tuesday,  February  4 — 9:00  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting, 

January  6-7, 1997. 

2.  Remarks  of  the  Postmaster  General/Chief 
Executive  Officer. 

3.  Appointment  of  Members  to  Board 
Committees. 

4.  Fiscal  Year  1996  Comprehensive 
Statement  on  Postal  Operations. 

5.  Quarterly  Report  on  Service 
Performance. 

6.  Quarterly  Report  on  Financial 
Performance. 

7.  Report  on  the  Albuquerque  District. 

8.  Tentative  Agenda  for  the  March  3-4, 
1997,  meeting  in  Washington,  D.C. 

CONTACT  PERSON  FOR  MORE  INFORMATION; 

Thomas  J.  Koerber,  Secretary  of  the 
Board,  U.S.  Postal  Service,  475  L’Enfant 
Plaza,  S.W.,  Washington,  D.C.  20260- 
1000.  Telephone  (202)  268-4800.. 
Thomas  J.  Koerber, 

Secretary. 

(FR  Doc.  97-1895  Filed  1-22-97;  2:20  pm] 

BILLING  CODE  77KM2-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collections;  Request  For 
Public  Comment 

Upon  Written  Request,  Copies  Available 
From;  Securities  and  Exchange 


Commission,  Office  of  Filings  and 
Information  Services,  Washington, 
DC  20549 
Extension: 

Rule  17a-8,  SEC  File  No.  270-225, 
OMB  Control  No.  3235-0235 

Form  N-8F,  SEC  File  No.  270-136, 
OMB  Control  No.  3235-0157 

Form  N-23C-1,  SEC  File  No.  270- 
230,  OMB  Control  No.  3235-0230 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
(“Commission”)  is  publishing  for  public 
comment  the  following  summaries  of 
previously  approved  information 
collection  requirements. 

Rule  17a-8  exempts  certain  mergers 
and  similar  business  combinations 
(“mergers”)  of  affiliated  registered 
investment  companies  (“funds”)  from 
section  17(a)’s  prohibitions  on 
purchases  and  sales  between  a  fund  and 
its  affiliates.  The  rule  requires  fund 
directors  to  consider  certain  issues  and 
to  record  their  findings  in  board 
minutes.  The  average  annual  burden  of 
meeting  the  requirements  of  Rule  17a- 
8  is  estimated  to  be  1.5  hours  for  each 
fund.  The  Commission  estimates  that 
about  seventeen  funds  rely  each  year  on 
the  rule.  The  total  average  annual 
burden  for  all  respondents  is  therefore 
twenty-six  hours. 

For  N-8F  is  the  form  prescribed  for 
use  by  registered  investment  companies 
in  certain  circumstances  to  request 
orders  of  the  Commission  declaring  that 
they  have  ceased  to  be  investment 
companies.  The  form  takes 
approximately  6  hours  to  complete.  It  is 
estimated  that  approximately  160 
investment  companies  file  Form  N-8F 
annually,  for  a  total  annual  burden  of 
960  hours. 

For  N-23C-1  assists  the  Commission 
and  the  public  in  monitoring 
repurchases  by  closed-end  investment 
companies  (“closed-end  funds”)  of  their 
own  securities  under  Rule  23c-l,  which 
permits  such  repurchases  in  limited 
circumstances  subject  to  certain 
safeguards.  The  form,  which  must  be 
filed  within  the  first  10  days  of  the 
calendar  month  following  any  month  in 
which  securities  are  repurchased, 
requires  the  closed-end  fund  to  report 
certain  information  including  the  date, 
amount,  and  price  of  repurchases  and 
other  information.  It  is  estimated  that 
four  closed-end  funds  are  affected  by 
the  rule  each  year,  and  that  they  file 
approximately  23  reports  in  total  each 
year  (based  on  the  average  of  0  to  12 
reports  filed  annually  by  each  fund) 
requiring  one  hour  per  report,  for  a  total 
of  23  annual  burden  hours. 


Written  comments  are  requested  on: 

(a)  Whether  the  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Commission’s  estimate 
of  the  burdens  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW„ 
Washington,  DC  20549. 

Dated:  January  16, 1997. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  97-1679  Filed  1-23-97;  8:45  ami 

BILLING  CODE  G010-01-M 


[Investment  Company  Act  Release  No. 
22473;  812-10470] 

Cityfed  Financial  Corp.;  Notice  of 
Application 

January  17, 1997. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANT:  Cityfed  Financial  Corp. 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  6(c)  and  6(e)  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  that  would  exempt  it 
from  all  provisions  of  the  Act,  except 
sections  9, 17(a)  (modified  as  discussed 
herein),  17(d)  (modified  as  discussed 
herein),  17(e),  17(f),  36  through  45,  and 
47  through  51  of  the  Act  and  the  rules 
thereunder,  until  the  earlier  of  two  years 
from  the  date  of  the  requested  order  or 
such  time  as  applicant  would  no  longer 
be  required  to  register  as  an  investment 
company  under  the  Act.  The  requested 
exemption  would  extend  an  exemption 
granted  until  February  21, 1997. 

FILING  DATE:  The  application  was  filed 
on  December  18, 1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
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Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
February  11, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  4  Young’s  Way,  P.O.  Box 
3126,  Nantucket,  MA  02584. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harry  Eisenstein,  Staff  Attorney,  at  (202) 
942-0552,  or  Mary  Kay  Freeh,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  was  a  savings  and  loan 
holding  company  that  conducted  its 
savings  and  loan  operations  through  its 
wholly-owned  subsidiary.  City  Federal 
Savings  Bank  (“City  Federal”).  During 
the  five  year  period  ending  December 
31, 1988,  City  Federal  was  the  source  of 
substantially  all  of  applicant’s  revenues 
and  income.  As  a  result  of  substantial 
losses  in  its  mortgage  banking  and  real 
estate  operations,  City  Federal  was 
unable  to  meet  its  regulatory  capital 
requirements.  Accordingly,  on 
December  7, 1989,  the  Office  of  Thrift 
Supervision  (the  “OTS”)  placed  City 
Federal  into  receivership  and  appointed 
the  Resolution  Trust  Corporation  (the 
“RTC”)  as  City  Federal’s  receiver.  City 
Federal’s  deposits  and  substantially  ail 
of  its  assets  and  liabilities  were  acquired 
by  a  newly  created  federal  mutual 
savings  bank.  City  Savings  Bank,  F.S.B. 
(“City  Savings”).  The  OTS  appointed 
the  RTC  as  receiver  of  City  Savings. 

2.  Once  City  Federal  was  placed  into 
receivership,  applicant  no  longer 
conducted  savings  and  loan  operations 
through  any  subsidiary  and 
substantially  all  of  its  assets  consisted  of 
cash  that  has  been  invested  in  money 
market  instruments  with  a  maturity  of 
one  year  or  less  and  money  market 
mutual  funds.  As  of  September  30, 

1996,  applicant  held  cash  and  securities 
of  approximately  $8.8  million.  Because 
of  its  asset  composition,  applicant  may 
be  deemed  to  be  an  investment 


company  under  the  Act.  Rule  3a-2 
under  the  Act  provides  a  one-year  safe 
harbor  to  issuers  that  meet  the 
definition  of  an  investment  company 
but  intend  to  engage  in  a  business  other 
than  investing  in  securities.  Because  of 
various  claims  against  applicant  and 
certain  of  its  officers  and  directors, 
applicant  could  not  acquire  an  operating 
company  within  the  one  year  safe 
harbor.  In  1996,  applicant  was  granted 
an  exemption  from  all  provisions  of  the 
Act  until  the  earlier  of  February  21, 

1997  or  such  time  as  it  would  no  longer 
be  required  to  register  as  an  investment 
company.1 

3.  While  applicant’s  board  of  directors 
has  considered  from  time  to  time 
whether  to  engage  in  an  operating 
business,  the  board  has  determined  not 
to  engage  in  an  operating  business  at  the 
present  time  because  of  the  claims  filed 
against  applicant,  whose  liability 
thereunder  cannot  be  reasonably 
estimated  and  may  exceed  its  assets. 

4.  On  June  2, 1994,  the  OTS  issued  a 
Notice  of  Charges  and  Hearing  for  Cease 
and  Desist  Order  to  Direct  Restitution 
and  Other  Appropriate  Relief  and 
Notice  of  Assessment  of  Civil  Money 
Penalties  (“Notice  of  Charges”)  against 
applicant  and  certain  current  or  former 
directors  and,  in  some  cases,  officers  of 
applicant  and  City  Federal.  The  Notice 
of  Charges  requests  that  an  order  be 
entered  by  the  Director  of  the  OTS 
requiring  applicant  to  make  restitution, 
reimburse,  indemnify  or  guarantee  the 
OTS  against  loss  in  an  amount  not  less 
than  $118.4  million,  which  the  OTS 
alleges  represents  the  regulatory  capital 
deficiency  reported  by  City  Federal  in 
the  fall  of  1989.  On  November  30, 1995, 
the  OTS  issued  an  Amended  Notice  of 
Charges  and  Hearing  for  Cease  and 
Desist  Order  to  Direct  Restitution  and 
Other  Appropriate  Relief  and  Notice  of 
Assessment  of  Civil  Money  Penalties 
(“Amended  Notice  of  Charges”)  that  is 
identical  to  the  Notice  of  Charges, 
except  that  the  Amended  Notice  of 
Charges  includes  a  reference  to  a  federal 
statutory  provision  not  referred  to  in  the 
Notice  of  Charges  that  the  OTS  asserts 
provides  an  additional  basis  for  the 
issuance  of  a  Cease  and  Desist  Order 
against  applicant  and  certain  current  or 
former  directors  and,  in  some  cases, 
officers  of  applicant  and  of  City  Federal 
(“Respondents”).  On  February  1, 1996, 
an  administrative  law  judge  (“ALJ”) 
issued  a  prehearing  order  (“Prehearing 
Order”)  granting  the  OTS’s  motion  for 
partial  summary  disposition  with 
respect  to  applicant  and  denying  both 

1  Cityfed  Financial  Corp.,  Investment  Company 
Act  Release  Nos.  21710  (january  26, 1996)  (notice) 
and  21761  (February  21, 1996)  (order). 


applicant’s  motion  for  partial  summary 
disposition  of  the  OTS’s  assessment  of 
civil  money  penalties  and  its  cross¬ 
motion  for  summary  adjudication.  On 
June  12, 1996,  applicant  moved  for 
interlocutory  review  by  the  acting 
director  of  the  OTS  of  the  conclusions 
in  the  Prehearing  Order  and,  if 
necessary,  will  seek  appellate  review  of 
any  adverse  decision.  If  the  conclusions 
in  the  Prehearing  Order  are  not 
ultimately  reversed,  applicant  may  be 
required  to  turn  over  to  the  OTS  all  or 
substantially  all  of  its  assets. 

5.  Also  on  June  2, 1994,  the  OTS 
issued  a  Temporary  Order  to  Cease  and 
Desist  (“Temporary  Order”)  against 
applicant.  The  Temporary  Order 
required  applicant  to  post  $9.0  million 
as  security  for  the  payment  of  the 
amount  sought  by  the  OTS  in  its  Notice 
of  Charges.  Applicant  unsuccessfully 
petitioned  the  district  court  for  an 
injunction  against  the  Temporary  Order. 
Applicant  and  the  Respondents  filed 
notices  of  appeal  from  the  D.C.  Court’s 
Order  to  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  (“D.C.  Circuit”),  and  the 
Respondents  filed  a  motion  in  the  D.C. 
Circuit  for  an  expedited  appeal  and  an 
order  enjoining  the  enforcement  of  the 
Temporary  Order  during  the  pendency 
of  the  appeal.  The  D.C.  Circuit  denied  - 
the  Respondents’  motion  for  injunction 
on  October  21, 1994.  On  July  11, 1995, 
the  D.C.  Circuit  affirmed  the  denial  by 
the  D.C.  Court  of  the  motions  by 
applicant  and  the  Respondents  for  a 
temporary  restraining  order  and  an 
injunction  against  the  Temporary  Order. 
On  October  26, 1994,  applicant  and  the 
OTS  entered  into  an  Escrow  Agreement 
(“Escrow  Agreement”)  with  CoreStates 
Bank,  N.A.  (“CoreStates”)  pursuant  to 
which  applicant  transferred 
substantially  all  of  its  assets  to 
CoreStates  for  deposit  into  an  escrow 
account  to  be  maintained  by  CoreStates. 
Applicant’s  assets  in  the  escrow  account 
continue  to  be  invested  in  money 
market  instruments  with  a  maturity  of 
one  year  or  less  and  money  market 
mutual  funds.  Withdrawals  or 
disbursements  from  the  escrow  account 
are  not  permitted  without  the  written 
authorization  of  the  OTS,  other  than  for 
(a)  monthly  transfers  to  applicant  in  the 
amount  of  $15,000  for  operating 
expenses,  (b)  the  disbursement  of  funds 
on  account  of  purchases  of  securities  by 
applicant,  and  (c)  the  payment  of  the 
escrow  fee  and  expenses  to  CoreStates. 
The  Escrow  Agreement  also  provides 
that  CoreStates  will  restrict  the  escrow 
account  in  such  a  manner  as  to 
implement  the  terms  of  tho  Escrow 
Agreement  and  to  prevent  a  change  in 
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status  or  function  of  the  escrow  account 
unless  authorized  by  applicant  and  the 
OTS  in  writing. 

6.  On  December  7, 1992,  the  RTC  filed 
suit  against  applicant  and  two  former 
officers  of  City  Federal  seeking  damages 
of  $12  million  for  failure  to  maintain  the 
net  worth  of  City  Federal  (“First  RTC 
Action”).  In  fight  of  the  fifing  by  the 
OTS  of  the  Notice  of  Charges  on  June  2, 
1994,  the  RTC  and  applicant  agreed  to 
dismiss  without  prejudice  the  RTC's 
claim  against  applicant  in  the  First  RTC 
Action. 

7.  In  addition,  the  RTC  filed  suit 
against  several  former  directors  and 
officers  of  City  Federal  alleging  gross 
negligence  and  breach  of  fiduciary  duty 
with  respect  to  certain  loans  (“Second 
RTC  Action”).  The  RTC  seeks  in  excess 
of  $200  million  in  damages.  Under  its 
bylaws,  applicant  may  be  obligated  to 
indemnify  these  former  officers  and 
directors  and  advance  their  legal 
expenses.  Applicant  generally  has 
agreed  to  advance  expenses  in 
connection  with  these  requests.  Because 
of  the  Temporary  Order  and  the  Escrow 
Agreement,  however,  applicant  is  not 
continuing  to  advance  expenses  in 
connection  with  these  requests. 
Applicant  is  unable  to  determine  with 
any  accuracy  the  extent  of  its  liability 
with  respect  to  these  indemnification 
claims,  although  the  amount  may  be 
material. 

8.  On  August  7, 1995,  applicant, 
acting  in  its  own  right  and  as 
shareholder  of  City  Federal,  filed  a  civil 
action  in  the  United  States  Court  of 


necessary  or  appropriate  in  the  public 
interest.”  Section  6(e)  provides  that  in 
connection  with  any  SEC  order 
exempting  an  investment  company  from 
any  provision  of  section  7,  certain 
specified  provisions  of  the  Act  shall  be 
applicable  to  such  company,  and  to 
other  persons  in  their  transactions  and 
relations  with  such  company,  as  though 
such  company  were  registered  under  the 
Act,  if  the  SEC  deems  it  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors. 

3.  Applicant  acknowledges  that  it  may 
be  deemed  to  fall  within  one  of  the  Act’s 
definitions  of  an  investment  company. 
Accordingly,  applicant  requests  an 
exemption  under  sections  6(c)  and  6(e) 
from  all  provisions  of  the  Act,  subject  to 
certain  exceptions  described  below. 
Applicant  requests  an  exemption  until 
the  earlier  of  two  years  from  the  date  of 
the  requested  order  or  such  time  as  it 
would  no  longer  be  required  to  register 
as  an  investment  company  under  the 
Act. 

4.  In  determining  whether  to  grant  an 
exemption  for  a  transient  investment 
company,  the  SEC  considers  such 
factors  as  whether  the  failure  of  the 
company  to  become  primarily  engaged 
in  a  non-investment  business  or 
excepted  business  or  liquidate  within 
one  year  was  due  to  factors  beyond  its 
control;  whether  the  company’s  officers 
and  employees  during  that  period  tried, 
in  good  faith,  to  effect  the  company’s 
investment  of  its  assets  in  a  non¬ 
investment  business  or  excepted 
business  or  to  cause  the  liquidation  of 


has  invested  in  money  market 
instruments  and  money  market  mutual 
funds  solely  to  preserve  the  value  of  its 
assets. 

6.  During  the  term  of  the  proposed 
exemption,  applicant  will  comply  with 
sections  9, 17(a)  and  (d)  (subject  to  the 
exception  below  and  the  modifications 
described  in  condition  3,  below),  17(e), 
17(f),  36  through  45,  and  47  through  51 
of  the  Act  and  the  rules  thereunder. 

With  respect  to  section  17(d),  applicant 
represents  that  it  established  a  stock 
option  plan  when  it  was  an  operating 
company.  Although  the  plan  has  been 
terminated,  certain  former  employees  of 
City  Federal  have  existing  rights  under 
the  plan.  Applicant  believes  that  the 
plan  may  be  deemed  a  joint  enterprise 
or  other  joint  arrangement  or  profit- 
sharing  plan  within  the  meaning  of 
section  17(d)  and  rule  17d-l 
thereunder.  Because  the  plan  was 
adopted  when  applicant  was  an 
operating  company  and  to  the  extent 
there  are  existing  rights  under  the  plan, 
applicant  seeks  an  exemption  to  the 
extent  necessary  from  section  17(d). 

Applicant’s  Conditions 

Applicant  agrees  that  the  requested 
exemption  will  be  subject  to  the 
following  conditions,  each  of  which  will 
apply  to  applicant  from  the  date  of  the 
requested  order  until  it  no  longer  meets 
the  definition  of  an  investment 
company  or  during  the  period  of  time 
that  it  is  exempt  from  registration  under 
the  Act: 

1.  Applicant  will  not  purchase  or 


Federal  Claims  seeking  damages  for  loss 
of  “supervisory  goodwill.”  Applicant’s 
goodwill  suit  is  presently  pending  in 
that  court. 

9.  Currently,  applicant’s  stock  is 
traded  sporadically  in  the  over-the- 
counter  market.  Applicant  has  one 
employee  who  is  president,  chief 
executive  officer,  and  treasurer. 
Applicant’s  secretary  does  not  receive 
any  compensation  for  her  service. 

Applicant’s  Legal  Analysis 

1.  Section  3(a)(1)  defines  an 
investment  company  as  any  issuer  of  a 
security  who  “is  or  holds  itself  out  as 
being  engaged  primarily  *  *  *  in  the 
business  of  investing,  reinvesting  or 
trading  in  securities.”  Section  3(a)(3) 
further  defines  an  investment  company 
as  an  issuer  who  is  engaged  in  the 
business  of  investing  in  securities  that 
have  a  value  in  excess  of  40%  of  the 
issuer’s  total  assets  (excluding 
government  securities  and  cash). 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any  person 
from  any  provision  of  the  Act  “if  and  to 
the  extent  that  such  exemption  is 


the  company;  and  whether  the  company 
invested  in  securities  solely  to  preserve 
the  value  of  its  assets.  Applicant 
believes  that  it  meets  these  criteria. 

5.  Applicant  believes  that  its  failure  to 
become  primarily  engaged  in  a  non¬ 
investment  business  by  February  21, 
1997  is  due  to  factors  beyond  its  control. 
Applicant  asserts  that  the  amount 
required  to  resolve  its  currently 
outstanding  claims  cannot  be  reasonably 
estimated  and  could  exceed  its  assets.  If 
applicant  is  unable  to  resolve  these 
claims  successfully,  it  states  that  it  may 
seek  protection  from  the  bankruptcy 
courts  or  liquidate.  Applicant  also 
asserts  that  it  probably  will  not  be  in  a 
position  to  determine  what  course  of 
action  to  pursue  until  most,  if  not  all,  of 
its  contingent  liabilities  are  resolved. 
Additionally,  applicant  states  that  its 
circumstances  are  unlikely  to  change 
over  the  requested  two-year  period  in 
light  of  the  number  of  claims  currently 
pending  against  it  and  because  of  the 
existence  of  the  Escrow  Agreement. 
Since  the  filing  of  its  initial  application 
for  exemptive  relief  under  sections  6(c) 
and  6(e)  on  October  19, 1990,  applicant 


otherwise  acquire  any  additional 
securities  other  than  securities  that  are 
rated  investment  grade  or  higher  by  a 
nationally  recognized  statistical  rating 
organization,  or,  if  unrated,  deemed  to 
be  of  comparable  quality  under 
guidelines  approved  by  applicant’s 
board  of  directors,  subject  to  two 
exceptions: 

a.  Applicant  may  make  an  equity 
investment  in  issuers  that  are  not 
investment  companies  as  defined  in 
section  3(a)  of  the  Act  (including  issuers 
that  are  not  investment  companies 
because  they  are  covered  by  a  specific 
exclusion  from  the  definition  of 
investment  company  under  section  3(c) 
of  the  Act  other  than  section  3(c)(1))  in 
connection  with  the  possible  acquisition 
of  an  operating  business  as  evidenced 
by  a  resolution  approved  by  applicant’s 
board  of  directors;  ana" 

b.  Applicant  may  invest  in  one  or 
mere  money  market  mutual  funds  that 
limit  their  investments  to  “Eligible 
Securities”  within  the  meaning  of  rule 
2a-7(a)(5)  promulgated  under  the  Act. 

2.  Applicant’s  Form  10-KSB,  Form 
10-QSB  and  annual  reports  to 
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shareholders  will  state  that  an 
exemptive  order  has  been  granted 
pursuant  to  sections  6(c)  and  6(e)  of  the 
Act  and  that  applicant  and  other 
persons,  in  their  transactions  and 
relations  with  applicant,  are  subject  to 
sections  9, 17(a),  17(d),  17(e),  17(f),  36 
through  45,  and  47  through  51  of  the 
Act,  and  the  rules  thereunder,  as  if 
applicant  were  a  registered  investment 
company,  except  insofar  as  permitted  by 
the  order  requested  hereby. 

3.  Notwithstanding  sections  17(a)  and 
17(d)  of  the  Act,  an  affiliated  person  (as 
defined  in  section  2(a)(3)  of  the  Act)  of 
applicant  may  engage  in  a  transaction 
that  otherwise  would  be  prohibited  by 
these  sections  with  applicant: 

(a)  if  such  proposed  transaction  is  first 
approved  by  a  bankruptcy  court  on  the 
basis  that  (i)  the  terms  thereof,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  to  applicant,  and 

(ii)  the  participation  of  applicant  in  the 
proposed  transaction  will  not  be  on  a 
basis  less  advantageous  to  applicant 
than  that  of  other  participants;  and 

(b)  in  connection  with  each  such 
transaction,  applicant  shall  inform  the 
bankruptcy  court  of  (i)  of  the  identity  of 
all  of  its  affiliated  persons  who  are 
parties  to,  or  have  a  direct  or  indirect 
financial  interest  in,  the  transaction; 

(ii)  the  nature  of  the  affiliation;  and 

(iii)  the  financial  interests  of  such 
persons  in  the  transaction. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-1737  Filed  1-23-97;  8:45  am] 
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[Release  No.  34-38181;  File  No.  SR-CSE- 
97-82] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the-  Cincinnati  Stock 
Exchange,  Inc.,  Relating  to  Limit  Order 
Exposure  Requirements 

January  16, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  §  78s(b)(l),  notice  is 
hereby  given  that  on  January  10, 1997, 
the  Cincinnati  Stock  Exchange,  Inc. 
(“CSE”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  On  January  15, 1997,  the 
Exchange  submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 


change.1  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  grant  accelerated 
approval  to  the  proposed  rule  change. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  hereby  proposes  to 
amend  Rule  12.10  to  delete 
Interpretation  .01  concerning  customer 
limit  order  exposure.  The  Exchange 
believes  that  recently  enacted 
Commission  order  handling  rules  have 
rendered  this  interpretation  obsolete. 

The  text  of  the  proposed  rule  change 
is  available  at  the  CSE  and  the 
Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposecfrule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

As  part  of  its  order  approving  the 
Exchange’s  p referencing  program,  on 
March  29, 1996,  the  Commission 
approved  Exchange  Rule  12.10, 
Interpretation  .01,  which  sets  forth  the 
Exchange’s  limit  order  exposure  policy. 
On  September  6, 1996,  the  Commission 
approved  new  order  handling  rules, 
including  new  Rule  llAcl—4,  the  Limit 
Order  Display  Rule.2  As  a  result,  the 
CSE  believes  that  its  liiflit  order 
exposure  requirements  are  now 
obsolete.  The  Exchange  proposes  to 
delete  these  obsolete  requirements  from 
its  Rules,  and  to  insert  a  reference  to  the 
Commission’s  new  limit  Order  Display 
Rule.  The  Exchange  believes  this 


1  See  letter  from  Adam  W.  Gurwitz,  Director  of 
Legal  Affairs,  CSE,  to  Ivette  Lopez,  Assistant 
Director,  Division  of  Market  Regulation,  SEC,  dated 
January  15, 1997.  Amendment  No.  1  clarifies  ttj.it 
Interpretation  .01  of  Rule  12.10  applies  to  customer 
limit  orders. 

2  See  Securities  Exchange  Act  Release  No. 
37619A  (September  6, 1996),  61  FR  48290 
(September  12, 1996)  (“Order  Handling  Rules 
Adopting  Release”). 


reference  will  assist  CSE  members  in 
complying  with  the  Commission’s  new 
limit  order  display  requirements. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  Exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self -Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-CSE-97-02 
and  should  be  submitted  by  February 
14, 1997. 

IV.  Commission’s  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
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requirements  of  Section  6(b).3 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  the 
Section  6(b)(5)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts,  and,  in  general,  to 
protect  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public  interest.4 

On  September  6, 1996,  the 
Commission  adopted  new  Rule  llAcl- 
4  (“Display  Rule”),  which  requires  OTC 
market  makers  and  specialists  to  display 
the  price  and  full  size  of  customer  limit 
orders  when  these  orders  represent 
buying  and  selling  interest  that  is  at  a 
better  price  than  a  specialist’s  or  OTC 
market  maker’s  public  quote.  Moreover, 
the  Display  Rule  requires  OTC  market 
makers  and  specialists  to  increase  the 
size  of  the  quote  for  a  particular  security 
to  reflect  a  limit  order  of  greater  than  de 
minimis  size  when  the  limit  order  is 
priced  equal  to  the  specialist’s  or  OTC 
market  maker’s  disseminated  quote  and 
that  quote  is  equal  to  the  national  best 
bid  or  offer.5 

Currently,  the  Exchange  has  its  own 
limit  order  exposure  policy,  which  is  set 
forth  in  Interpretation  .01,  Rule  12.10  of 
the  CSE’s  rules.  The  Exchange  believes 
that  with  the  adoption  of  the  Display 
Rule,  the  requirements  in  CSE’s  limit 
order  exposure  policy  have  become 
obsolete.  The  Exchange,  therefore, 
proposes  to  delete  these  requirements 
and  insert  a  reference  to  the  Display 
Rule.  The  Commission  finds  that 
eliminating  the  current  Exchange 
requirements  for  exposure  of  limit 
orders  and  referencing  the 
Commission’s  rule  is  appropriate  and 
will  assist  CSE  members  to  comply  with 
the  new  obligations  for  handling  limit 
orders  under  the  federal  securities  laws. 

Based  on  the  above,  the  Commission 
finds  that  there  is  good  cause,  consistent 
with  Section  6(b)(5)  of  the  Act,  to 
accelerate  approval  of  the  proposed  rule 
change  prior  to  the  30th  day  of  the 
publication  of  this  notice  in  the  Federal 
Register.  Moreover,  the  Commission 
believes  that  it  is  appropriate  to 
accelerate  approval  of  the  proposed  rule 
change  so  that  the  Exchange  may 
accurately  reflect  in  its  rules  by  January 
20, 1997,  the  effective  date  of  the  Order 
Handling  Rules,  the  new  obligations  of 
its  members. 


3 15  U.S.C.  §  78f(b). 

4  In  approving  these  rules,  the  Commission  also 
has  considered  the  proposed  rule’s  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  $78c(fl. 

5  See  supra  note  2. 


It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,®  that  the 
proposed  rule  change  (SR-CSE-97-020 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.7 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  97-1680  Filed  1-23-97;  8:45  am) 
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[Release  No.  34-38180;  File  No.  SR-NASD- 
96-50] 

Self-Regulatory  Organizations; 

National  Association  of  Securities 
Dealers,  Inc.;  Order  Granting 
Accelerated  Temporary  Approval  and 
Notice  of  Filing  and  Accelerated 
Approval  of  Amendment  No.  1  of 
Proposed  Rule  Change  Relating  to 
Amendments  to  the  NASD’s  Excess 
Spread  Rule  Applicable  to  Market 
Maker  Quotations  Through  July  1, 1997 

January  16, 1997. 

I.  Introduction 

On  December  16, 1996,  the  National 
Association  of  Securities  Dealers,  Inc. 
(“NASD”  or  “Association”)  filed  with 
the  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”) 
a  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Exchange 
Act”) 1  and  Rule  19b— 4  thereunder.2  The 
NASD  proposed  to  amend  NASD  Rule 
4613(d)  on  a  pilot  basis  through  January 
31, 1998,  to  provide  that  a  registered 
market  maker  in  a  security  listed  on  The 
Nasdaq  Stock  Market  (“Nasdaq”)  shall 
be  precluded  from  being  a  registered 
market  maker  in  that  issue  for  twenty 
business  days  if  its  average  spread  in  the 
security  over  the  course  of  any  full 
calendar  month  exceeds  150  percent  of 
the  average  of  all  dealer  spreads  in  such 
issue  for  the  month.3 

Notice  of  the  proposed  rule  change 
was  published  in  the  Federal  Register.4 
No  comments  have  been  received  in 
response  to  the  Commission  release. 

Subsequent  to  publication  of  the 
NASD  filing,  on  January  9, 1997,  the 
NASD  filed  with  the  Commission 
Amendment  No.  1,  which  proposes  to 
shorten  the  length  of  the  pilot  period 


8 15  U.S.C.  §  78s(b)(2).  . 

7 17  CFR  200.30-3(a)(12). 

1 15  U.S.C.  8  78s(b)(l). 

*17  CFR  240.19b-4. 

3  The  NASD  requested  accelerated  approval  of  its 
proposed  rule  change. 

4  Securities  Exchange  Act  Release  No.  38089 
(December  27, 1996),  62  FR  436  (January  3, 1997). 


from  January  31, 1998,  to  July  1, 1997.5 
This  order  approves  the  proposed  rule 
change,  including  Amendment  No.  1,  on 
an  accelerated  basis. 

II.  Description 

NASD  Rule  4613(d),  which  is 
commonly  known  as  the  NASD’s 
“excess  spread  rule,”  presently  provides 
that  registered  market  makers  in  Nasdaq 
securities  shall  not  enter  quotations  that 
exceed  the  NASD’s  parameter  for 
maximum  allowable  spreads. 
Specifically,  the  rule  provides  that  the 
maximum  allowable  spread  for  any 
Nasdaq  security  is  125  percent  of  the 
average  of  the  three  narrowest  market 
maker  spreads  in  that  issue  (“125 
percent  test”),  provided,  however,  that 
the  maximum  allowable  spread  shall 
never  be  less  than  V*  of  a  point.® 

In  its  filing  with  the  Commission,  the 
NASD  stated  that  the  proposed  rule 
change  is  an  attempt  to  strike  a 
reasonable  balance  between  the  need  to 
eliminate  any  disincentive  that  the 
excess  spread  rule  places  on  firms  to 
improve  their  quotations  and  the  need 
to  avoid  fostering  a  market  environment 
where  registered  market  makers  can 
maintain  inordinately  wide  spreads  and 
still  receive  the  benefits  of  market  maker 
status.  Under  the  amendment,  a 
registered  market  maker  will  be  required 
to  maintain  an  average  spread  over  the 
course  of  any  full  calendar  month  equal 
to  or  less  than  150  percent  of  the 
average  spread  of  all  market  makers  in 
the  issue  over  the  course  of  the  month 
(“150  percent  test”).  If  a  market  maker 
fails  to  satisfy  this  standard  with  respect 
to  a  particular  Nasdaq  security,  it  will 
be  forced  to  withdraw  from  market 
making  in  that  issue  for  at  least  20 
business  days. 

Amended  Rule  4613(d)  will  afford 
market  makers  that  opportunity  to 
request  reconsideration  of  their 
withdrawal  notices.  Requests  for 
reconsideration  will  be  reviewed  by  the 
Market  Operations  Review  Committee, 
whose  decisions  will  be  final  and 


5  See  Letter  from  Robert  E.  Aber,  Vice  President 
and  General  Counsel,  Nasdaq,  to  David  Oestreicher, 
Esq.,  Division  of  Market  Regulation,  SEC,  dated 
January  8, 1997.  A  copy  of  this  amendment  is 
available  for  inspection  and  copying  in  the 
Commission’s  Public  Reference  Room. 

8  Unrelated  to  the  excess  spread  rule,  there  is  also 
a  dealer  spread  test  that  is  part  of  the  NASD’s 
Primary  Market  Maker  (“PMM”)  standards  that  are 
used  to  determine  the  eligibility  of  market  makers 
for  an  exemption  horn  the  NASD’s  short  sale  rule 
for  short  sales  effected  during  the  course  of  bona 
fide  market  making  activity.  Specifically,  the 
market  maker  spread  component  of  the  PMM 
standards  provides  that  a  market  maker  must 
maintain  a  spread  no  greater  than  102  percent  of  the 
average  dealer  spread.  The  N.VSD  recently  filed  a 
proposed  rule  change  related  to  the  PMM  standards. 
See  Securities  Exchange  Act  Release  No.  38091 
(December  27, 1996),  62  FR  778  (January  6, 1997). 
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binding  on  the  members.  The  grounds 
for  reconsideration  will  be  limited  to 
claims  that  Nasdaq’s  calculation  of  the 
market  maker’s  average  spread  for  the 
month  was  in  error. 

This  rule  change  will  be  operational 
for  a  pilot  period  beginning  on  January 
20, 1997,  and  ending  at  the  close  of 
business  on  July  1, 1997. 

III.  Discussion 

In  its  filing,  the  NASD  stated  that  the 
excess  spread  rule  was  originally 
designed  to  enhance  the  quality  of  the 
Nasdaq  market  by  preventing  firms  from 
holding  themselves  out  as  market 
makers  without  having  a  meaningful 
quote  in  the  system.  Despite  the 
regulatory  objectives  underlying  the 
excess  spread  rule,  however,  many 
market  participants  believe  the  rule  has 
produced  a  variety  of  unintended 
consequences  that  have  undermined  the  . 
quality  of  Nasdaq  quotations.7  Indeed, 
the  Commission  during  its  investigation 
of  the  NASD  found  that  the  NASD’s 
excess  spread  rule  had  undesirable 
effects.8  In  particular,  the  rule  created 
disincentives  for  any  given  market 
maker  to  narrow  its  spread  because  to 
do  so  would  reduce  the  maximum 
allowable  spreads  for  all  market  makers. 
The  Commission  concluded  that  the 
rule  interferes  with  the  free  flow  of 
prices  in  the  market  and  impedes 
attempts  by  the  market  to  reach  the 
optimal  competitive  spread.9  The 
Commission  also  noted  that  the  rule 
may  create  incentives  for  market  makers 
to  collaborate  or  harass  each  other  to 
dissuade  a  market  maker  from  changing 
its  quote  if  such  a  change  would  narrow 
one  of  the  three  smallest  spreads  in  the 
stock.10  As  part  of  its  settlement  with 
the  Commission,  the  NASD  agreed  to 
modify  the  excess  spread  rule  to 
eliminate  its  undesirable  effects,  or  to 
eliminate  the  rule  in  its  entirely,  within 
one  year  of  the  Commission’s  Order.11 

The  NASD  submitted  its  proposal  to 
amend  the  current  excess  spread  rule  as 
an  initial  step  to  comply  with  the 
Commission’s  Order.  The  NASD  also 


7  Some  market  participants  claim  that  one  such 
consequence  is  an  increase  in  locked  and  crossed 
markets  during  periods  of  market  turbulence 
because  of  the  constraints  on  quote  movements 
created  by  the  rule. 

*  See  Report  Pursuant  to  Section  21(a)  of  the 
Securities  Exchange  Act  of  1934  Regarding  the 
NASD,  the  Nasdaq  Market,  and  Nasdaq  Market 
Makers,  Securities  Exchange  Act  Release  No.  37542 
(August  8, 1996)  (“21(a)  Report”),  and  Appendix 
thereto. 

•Id. 

'•Id. 

11  Order  Instituting  Public  Proceedings  Pursuant 

to  Section  19(hXl)  of  the  Securities  Exchange  Act 
of  1934,  Making  Findings  and  Imposing  Remedial 

Sanctions,  Securities  Exchange  Act  Release  No. 

37538  (August  8, 1996)  (“Order”). 


believes  that  the  proposed  rule  change 
is  necessary  in  light  of  changes  to  the 
Nasdaq  market  that  will  be  brought 
about  by  implementation  of  the  SEC’s 
new  limit  order  display  on  January  20, 
1997.12  In  particular,  because  spreads  in 
Nasdaq  securities  likely  will  narrow  due 
to  the  display  of  customer  limit  orders, 
the  average  of  the  three  narrowest 
market  maker  spreads  also  will  narrow. 
As  a  result,  the  Commission’s  concerns 
with  the  current  excess  spreads  rule  will 
be  exacerbated;  application  of  the 
current  rule  under  these  circumstances 
may  increase  the  incentive  for  market 
maker  collaboration.  Application  of  the 
current  excess  spread  rule  after  the 
effective  date  of  the  order  Execution 
Rules  could  have  other  consequences. 

For  example,  the  current  rule  may  lead 
market  makers  to  decide  not  to  accept 
customer  limit  orders  or  only  accept 
those  limit  orders  priced  at  the  inside 
bid  or  offer  so  as, not  to  narrpw  the 
maximum  allowable  spread  parameters. 

The  NASD  has  tried  to  reduce  the 
anticompetitive  effects  of  the  excess 
spread  rule  by  broadening  the 
calculations  used  to  determine  the 
maximum  allowable  spread.  The  NASD 
recognizes  that  its  proposal  is  only  an 
interim  step.  Consequently,  the  NASD 
has  proposed  that  the  rule  operate  on  a 
temporary  basis  while  it  studies  the 
effects  of  the  rule  and  examines  other 
alternatives. 

The  Commission  has  determined  to 
approve  the  proposed  rule  change  on  a 
pilot  basis  through  July  1, 1997.  The 
amended  rule  may  reduce,  to  some 
degree,  the  Commission’s  concerns 
regarding  the  current  excess  spread  rule. 
For  example,  the  new  spread  parameters 
are  based  on  the  average  of  all  market 
makers  in  an  issue,  rather  than  only  the 
three  market  makers  quoting  the 
narrowest  spreads.  Moreover,  this 
average  will  be  based  on  a  full  calendar 
month.  Further,  the  NASD  has  increased 
the  current  125  percent  test  to  a  150 
percent  test.  These  changes  limit  the 
effect  that  one  market  maker’s  quote 
change  will  have  on  the  obligations  of 
other  market  makers,  and  thereby  will 
limit  the  incentives  toward  improper 
behavior  or  harassment. 

Although  the  amended  excess  spread 
rule  may  reduce  some  of  the 
anticompetitive  concerns  outlined  in 
the  21(a)  Report,  the  Commission 
believes  that  the  amendment  approved 


12 SEC  Rule  llAcl-4  requires  the  display  of 
customer  limit  orders  that  are  placed  better  than  a 
market  maker’s  quote  or  that  add  to  the  size 
associated  with  a  market  maker’s  quote  when  the 
market  maker  is  at  the  best  price  in  the  market.  See 
Securities  Exchange  Act  Release  No.  3761 9A 
(September  6, 1996),  61  FR  48290  (September  12, 
1996)  (“Order  Execution  Rules  Adopting  Release”). 


today  may  not  completely  satisfy  the 
NASD’s  obligations  under  the 
Commission’s  Order  with  regard  to  the 
excess  spread  rule.  Specifically,  it  may 
not  remove  completely  the 
anticompetitive  incentives  for  market 
makers  to  refrain  from  narrowing  quotes 
because  the  market  makers’  quotation 
obligation  continues  to  be  dependent  to 
some  extent  upon  quotations  of  other 
market  makers  in  the  stock. 

Nonetheless,  the  Commission 
recognizes  that  the  NASD  needs  to 
amend  its  excess  spread  rule  quickly  in 
light  of  the  implementation  of  the 
Commission’s  Order  Execution  Rules. 
Although  the  proposal  does  not  present 
a  permanent  solution,  it  is  preferable  to 
the  current  rule.  As  a  result,  the 
Commission  has  approved  the 
amendment  on  a  pilot  basis  only 
through  July  1, 1997.13  During  this  time 
period,  the  NASD  should  monitor  the 
effects  of  the  pilot,  as  well  as  study 
alternative  methods  that  would  enhance 
market  making  performance  while 
completely  fulfilling  the  NASD’s 
obligation  regarding  the  excess  spread 
rule  before  the  August  8, 1997  deadline 
contained  in  the  Commission’s  Order.14 

Accordingly,  the  Commission  finds 
that  the  rule  change  is  consistent  with 
the  Exchange  Act  and  the  rules 
thereunder  applicable  to  the  NASD  and, 
in  particular,  Sections  15A(b)(6), 
15A(b)(9),  and  15A(b)(ll).  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change  and 
Amendment  No.  1  prior  to  the  30th  day 
after  the  date  of  publication  of  notice  of 
filing  thereof  in  the  Federal  Register. 
The  Commission  believes  that 
accelerated  approval  of  the  NASD’s 
proposal  is  appropriate  given  the  fact 
that  the  Order  Execution  Rules  become 
effective  on  January  20, 1997.  These 
rules  will  likely  result  in  a  more  order 
driven  environment  in  which  market 
makers’  quotes  frequently  reflect 
customer  limit  orders.  This  could  make 
compliance  with  the  current  excess 
spread  rule  difficult  and  thus  exacerbate 
the  concerns  outlined  by  the 
Commission  in  its  21(a)  Report 


15  In  the  Securities  Acts  Amendments  of  1975, 
Congress  directed  the  Commission  to  use  its 
authority  under  the  Exchange  Act,  including  its 
authority  to  approve  self-regulatory  organization 
(“SRO”)  rule  changes,  to  foster  the  establishment  of 
a  national  market  system  and  promote  the  goals  of 
fair  competition  and  best  execution.  See  S.  Rep.  No. 
75,  94th  Cong.,  1st  Sess.  (1975)  (“Senate  Report”). 
Congress  granted  the  Commission  Droad 
discretionary  authority  and  maximum  flexibility  to 
carry  out  the  objectives  outlined  in  the  1975 
Amendments.  Id. 

14  The  Commission  notes  that  one  possible 
approach  is  to  delete  entirely  the  excess  spread 
methodology  and  instead  develop  alternative 
measures  to  ensure  adequate  market  maker 
performance. 
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regarding  the  current  excess  spread 
rule’s  effect  on  price  competition  in  the 
Nasdaq  market. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 

1  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 

450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  Amendment 
No.  1  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  Amendment 
No.  1  between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-96-50  and  should  be 
submitted  by  February  14, 1997. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Exchange  Act, 
that  the  proposed  rule  change  SR- 
NASD-96-50  be,  and  hereby  is, 
approved  effective  January  20, 1997 
through  July  1, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.15 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  97-1681  Filed  1-23-97;  8:45  am] 

BILUNG  CODE  8010-01-M 

SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  Loan  Area  #2025] 

California;  Declaration  of  Disaster 
Loan  Area 

As  a  result  of  the  President’s  major 
disaster  declaration  on  January  4, 1997, 
and  amendments  thereto  on  January  7, 

9,  and  13, 1  find  that  Alpine,  Amador, 
Butte,  Calaveras,  Colusa,  Contra  Costa, 
Del  Norte,  El  Dorado,  Fresno,  Glenn, 
Humboldt,  Lake,  Lassen,  Madera,  Marin, 
Mariposa,  Mendocino,  Merced,  Modoc, 
Mono,  Monterev,  Napa,  Nevada,  Placer, 
Plumas,  Sacramento,  San  Mateo,  San 
Joaquin,  San  Benito,  Santa  Clara,  Santa 
Cruz,  Shasta,  Sierra,  Siskiyou,  Solano, 
Sonoma,  Stanislaus,  Sutter,  Tehama, 
Trinity,  Tulare,  Tuolumne,  Yolo,  and 

15 17  CFR  200.30-3(a)(12). 


Yuba  Counties  in  the  State  of  California 
constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms, 
flooding,  and  mud  and  land  slides 
beginning  on  December  28, 1996  and 
continuing.  Applications  for  loans  for 
physical  damages  may  be  filed  until  the 
close  of  business  on  March  5, 1997,  and 
for  loans  for  economic  injury  until  the 
close  of  business  on  October  6, 1997  at 
the  address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
4  Office,  P.  O.  Box  13795,  Sacramento, 
CA  95853-4795,  or  other  locally 
announced  locations.  In  addition, 
applications  for  economic  injury  loans 
from  small  businesses  located  in  the 
following  contiguous  counties  may  be 
filed  until  the  specified  date  at  the 
above  location:  Alamed,  Inyo,  Kern, 
Kings,  San  Francisco,  and  San  Luis 
Obispo  Counties  in  CalifomfS; 
Esmeralda  County,  Nevada;  and  Curry, 
Jackson,  Josephine  and  Klamath 
Counties  in  Oregon.  Any  counties 
contiguous  to  the  above-named  counties 
and  not  listed  herein  have  been  covered 
in  a  previous  declaration  for  the  same 
occurrence. 

Interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  with  credit  avail- 
able  elsewhere  . 

8.000 

Homeowners  without  credit  avail¬ 
able  elsewhere  . 

4.000 

Businesses  with  credit  available 
elsewhere  . 

8.000 

Businesses  and  non-profit  orga¬ 
nizations  without  credit  avail¬ 
able  elsewhere  . 

4.000 

Others  (including  non-profit  orga¬ 
nizations)  with  credit  available 
elsewhere  . 

7.250 

For  Economic  Injury: 

Businesses  and  small  agricultural 
cooperatives  without  credit 
available  elsewhere . 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  292511.  For 
economic  injury  the  numbers  are 
933600  for  California,  933700  for 
Nevada,  and  933800  for  Oregon. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  January  15, 1997. 

Herbert  L.  Mitchell, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  97-1739  Filed  1-23-97;  8:45  am] 

BILLING  CODE  802S-01-P 


[Declaration  of  Disaster  Loan  Area  #2924] 

Idaho;  Declaration  of  Disaster  Loan 
Area 

As  a  result  of  the  President’s  major 
disaster  declaration  on  January  4, 1997, 
and  an  amendment  thereto  on  January 
10, 1  find  that  Adams,  Boise,  Bonner, 
Boundary,  Clearwater,  Elmore,  Gem, 
Idaho,  Latah,  Nez  Perce,  Payette, 
Shoshone,  Valley  and  Washington 
Counties  in  the  State  of  Idaho  constitute 
a  disaster  area  due  to  damages  caused 
by  severe  storms,  flooding,  and  mud  and 
land  slides  beginning  on  December  27, 

1996  and  continuing.  Applications  for 
loans  for  physical  damages  may  be  filed 
until  the  close  of  business  on  March  5, 
1997,  and  for  loans  for  economic  injury 
until  the  close  of  business  on  October  6, 

1997  at  the  address  listed  below:  U.S. 
Small  Business  Administration,  Disaster 
Area  4  Office,  P.  O.  Box  13795, 
Sacramento,  CA  95853-4795,  or  other 
locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Ada, 
Benewah,  Blaine,  Camas,  Canyon, 
Custer,  Gooding,  Kootenai,  Lemhi, 
Lewis,  Nez  Perce,  Owynee,  and  Twin 
Falls  Counties  in  Idaho;  Lincoln, 
Mineral,  Missoula,  Ravalli,  and  Sanders 
Counties  in  Montana;  Baker,  Malheur, 
and  Wallowa  Counties  in  Oregon;  and 
Asotin,  Pend  Oreille,  Spokane,  and 
Whitman  Counties  in  Washington. 

Interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  with  credit  avail¬ 
able  elsewhere  . 

8.000 

Homeowners  without  credit  avail¬ 
able  elsewhere  . 

4.000 

Businesses  with  credit  available 

• 

elsewhere  . 

8.000 

Businesses  and  non-profit  orga¬ 
nizations  without  credit  avail¬ 
able  elsewhere  . 

4.000 

Others  (including  non-profit  orga¬ 
nizations)  with  credit  available 
elsewhere  . 

7.250 

For  Economic  Injury: 

Businesses  and  small  agricultural 
cooperatives  without  credit 
available  elsewhere . 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  292411.  For 
economic  injury  the  numbers  are 
933200  for  Idaho,  933300  for  Montana, 
933400  for  Oregon,  and  933500  for 
Washington. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008; 
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Dated:  January  15, 1997. 

Herbert  L.  Mitchell, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  97-1740  Filed  1-23-97;  8:45  am] 

BILUNG  COOC  9025-0 1-P 


[Declaration  ot  Disaster  Loan  Area  #2923] 

Nevada;  Declaration  ot  Disaster  Loan 
Area 

As  a  result  of  the  President’s  major 
disaster  declaration  on  January  3, 1997, 

1  find  that  Douglas,  Lyon,  Storey  and 
Washoe  Counties,  and  the  Independent 
City  of  Carson  City  in  the  State  of 
Nevada  constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms, 
flooding,  and  mud  and  land  slides 
beginning  on  December  20, 1996  and 
continuing.  Applications  for  loans  for 
physical  damages  may  be  filed  until  the 
close  of  business  on  March  4, 1997,  and 
for  loans  for  economic  injury  until  the 
close  of  business  on  October  3, 1997  at 
the  address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
4  Office,  P.  O.  Box  13795,  Sacramento, 
CA  95853—4795,  or  other  locally 
announced  locations.  In  addition, 
applications  for  economic  injury  loans 
from  small  businesses  located  in  the 
following  contiguous  counties  may  be 
filed  until  the  specified  date  at  the 
above  location:  Churchill,  Humboldt, 
Mineral,  and  Pershing  Counties  in 
Nevada,  and  Harney  and  Lake  Counties 
in  Oregon.  Any  counties  contiguous  to 
the  above-named  counties  and  not  listed 
herein  have  been  covered  under  a 
separate  declaration  for  the  same 
occurrence. 

Interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  with  credit  avail¬ 
able  elsewhere  . 

8.000 

Homeowners  without  credit  avail¬ 
able  elsewhere  . 

4.000 

Businesses  with  credit  available 
elsewhere  . 

8.000 

Businesses  and  non-profit  orga¬ 
nizations  without  credit  avail¬ 
able  elsewhere  . 

4.000 

Others  (including  non-profit  orga¬ 
nizations)  with  credit  available 
elsewhere  . 

7250 

For  Economic  Injury: 

Businesses  and  small  agricultural 
cooperatives  without  credit 
available  elsewhere . . 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  292311.  For 
economic  injury  the  numbers  are 
933000  for  Nevada  and  933100  for 
Oregon. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  January  15, 1997. 

Herbert  L.  Mitchell, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  97-1738  Filed  1-23-97;  8:45  am) 

BILUNG  CODE  8025-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collection 
Request 

The  Social  Security  Administration 
publishes  a  list  of  information  collection 
packages  that  will  require  submission  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
P.L.  104-13jeffective  October  1, 1995, 
The  Paperwork  Reduction  Act  of  1995. 
The  information  collection(s)  listed 
below  requires  extension  of  the  current 
OMB  approval(s): 

0960-0030 — Statement  of  Employer. 
The  information  collected  on  form  SSA- 
7011  is  used  by  the  Social  Security 
Administration  to  substantiate 
allegations  of  wages  paid  to  workers 
when  those  wages  do  not  appear  in 
SSA’s  records  of  earnings  and  the 
worker  does  not  have  proof  that  they 
were  paid.  This  information  is  used  to 
process  claims  for  social  security 
benefits  and  to  resolve  discrepancies  in 
earnings  records.  The  respondents  are 
certain  employers  who  can  verify 
allegations  of  wages  made  by  the  wage 
earner. 

Number  of  Respondents:  925,000. 
Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Average  Burden:  308,333. 
To  receive  a  copy  of  the  form(s)  or 
clearance  packages  (s),  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4125  or  write  to  her  at  the  address  listed 
below.  Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration, 
DCF  AM,  Attn:  Judith  T.  Hasche,  6401 
Security  Blvd.,  l-A-21  Operations 
Bldg.,  Baltimore,  MD  21235. 

In  addition  to  your  comments  on  the 
accuracy  of  the  agency’s  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 


collection  techniques  or  other  forms  of 
information  technology. 

The  Social  Security  Administration 
publishes  a  list  of  information  collection 
packages  that  have  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
P.L.  104-13  effective  October  1, 1995, 

The  Paperwork  Reduction  Act  of  1995. 
The  information  collection(s)  listed 
below,  which  were  published  in  the 
Federal  Register  on  November  1  and 
November  20, 1996,  have  been 
submitted  to  OMB. 

1.  Statement  of  Funds  You  Provided 
to  Another;  Statement  of  Funds  You 
Received — 0960-0481.  The  information 
collected  on  forms  SSA-2854  and  SSA- 
2855  is  used  by  the  Social  Security 
Administration  to  determine  if  money 
borrowed  On  an  informal  basis  from  a 
noncommercial  lender  (friend  or 
relative)  is  income  to  the  borrower/ 
claimant.  The  information  is  needed  to 
insure  that  an  individual  is  properly 
eligible  for  Supplemental  Security 
Income  (SSI)  payments.  The 
respondents  are  applicants  for  and 
recipients  of  SSI  payments. 

Number  of  Respondents:  40,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  6,667 
hours. 

2.  Employer  Classification  Update — 
0960-0262.  The  information  on  form 
SSA— L378  is  needed  by  the  Social 
Security  Administration  in  situations 
where  an  employer  submits  an  SS— 4, 
Employer  Identification  Form,  with 
incomplete  or  missing  information.  The 
data  from  the  SSA-L378  is  used,  in 
conjunction  with  tax  return  data,  for 
program  planning,  revenue  estimates 
and  employment  studies.  The 
respondents  are  employers  with  11  or 
more  employees. 

Number  of  Respondents:  75,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  3 
minutes. 

Estimated  Annual  Burden:  3,750 
hours. 

3.  Certificate  of  Election  for  Reduced 
Spouse's  Benefits — 0960-0398.  A 
qualified  spouse,  age  62  to  64,  can  elect 
to  receive  a  reduced  Social  Security 
benefit  by  completing  a  form  SSA-25. 
The  information  collected  on  the  form  is 
used  by  the  Social  Security 
Administration  to  pay  a  reduced  Social 
Security  benefit.  The  respondents  are 
qualified  spouses  of  Social  Security 
beneficiaries  who  are  entitled  to 
reduced  Social  Security  benefits. 

Number  of  Respondents:  30,000. 

Frequency  of  Response:  1. 
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Average  Burden  Per  Response:  2 
minutes. 

Estimated  Annual  Burden:  1,000 
hours. 

4.  Reporting  Events — SSI;  0960-0128. 
The  information  collected  on  form  SSA- 
8150-EV  by  the  Social  Security 
Administration  is  used  to  determine 
eligibility  and  correct  payment  amounts 
for  SSI  payments.  The  respondents  are 
SSI  applicants  and  recipients. 

Number  of  Respondents:  43,600. 
Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  3,633 
hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be  sent 
within  30  days  of  the  date  of  this 
publication.  Comments  may  be  directed 
to  the  OMB  Desk  Officer  and  SSA 
Reports  Clearance  Officer  at  the 
following  addresses: 

(OMB) 

Office  of  Management  and  Budget, 

OIRA,  Attn:  Laura  Oliven,  New 
Executive  Office  Building,  Room 
10230,  725  17th  St.,  NW„ 

Washington,  D.C.  20503 

(SSA) 

Social  Security  Administration, 

DCF  AM,  Attn:  Judith  T.  Hasche,  6401 
Security  Blvd,  l-A-21  Operations 
Bldg.,  Baltimore,  MD  21235. 

Dated:  January  14, 1997. 

Judith  T.  Hasche, 

Reports  Clearance  Officer,  Social  Security 
Administration. 

[FR  Doc.  97-1608  Filed  1-23-97;  8:45  am] 

BILLING  CODE  4190-2B-P 

DEPARTMENT  OF  STATE 
[Public  Notice  No.  2505] 

Advisory  Committee  on  Private 
International  Law;  Meeting  of  Study 
Group  on  Electronic  Commerce 

The  Study  Group  on  Electronic 
Commerce  of  the  Advisory  Committee 
on  Private  International  Law  (ACPIL) 
will  hold  its  next  meeting  from  9:30  to 
4:30  on  Monday,  February  10  in 
Washington,  DC.  The  meeting  will 
review  legal  issues  involved  in  new  or 
proposed  commercial  and  governmental 
“digital  signature”  services,  laws  or 
regulations  enacted  or  proposed 
covering  such  services,  as  well  as  the 
relationship  of  domestic  initiatives  on 
digital  signatures  to  international 
activities  in  this  field. 

The  meeting  will  also  focus  on 
documents  prepared  by  the  Secretariat 


of  the  United  Nations  Commission  on 
International  Trade  Law  (UNCITRAL), 
which  will  be  discussed  at  an  upcoming 
UNCITRAL  Working  Group  meeting  at 
the  UN  in  late  February  1997.  The 
Working  Group  will  consider  whether 
the  Commission  should  undertake  work 
on  international  legal  standards  for 
digital  signatures,  which  can  take  the 
form  of  a  United  Nations  study  of  legal 
issues,  model  national  laws,  multilateral 
treaty,  or  other  types  of  international 
legal  work.  Recommendations  will  be 
sought  on  the  views  the  United  States 
should  set  forth  at  the  Working  Group 
meeting. 

Topics  to  be  discussed  at  the  February 
10th  Advisory  Committee  meeting  will 
include  the  legal  aspects  and  functions 
of  digital  signatures,  including  various 
forms  of  electronic  and  computer-based 
means  of  identifying  and/or  indicating 
authorizing  sources  for  computer 
messages;  public  key-private  key  and 
other  infrastructure  methods  to  support 
digital  signatures;  verification  methods 
and  their  legal  import;  attribution, 
revocation,  liability,  etc.  The  meeting 
will  also  focus  on  concepts  of 
“certifying  authorities”  and  other  third- 
party  service  providers,  and  the  legal 
role  of  possible  certifications  of 
signatures  in  digital  form.  Current 
developments  in  several  States  of  the 
United  States,  as  well  as  foreign 
jurisdictions,  will  be  considered.  Other 
issues  will  be  considered  as  time 
permits. 

The  principal  UN  documents  may  be 
requested  from  the  Office  of  the  Legal 
Adviser  as  indicated  below,  which 
include  a  report  by  the  Secretariat  on 
“Planning  Future  Work  on  Electronic 
Commerce:  Digital  signatures,- 
Certification  authorities  and  related 
legal  issues”,  UN  Doc.  A/CN.9/WP.71, 
Dec.  31, 1996,  and  the  recently 
completed  UNCITRAL  Model  Law  on 
Electronic  Commerce,  UN  Doc.  A/51/ 
Supp.17,  Annex  I,  Sept.  1996.  The 
Model  Law  covers  the  legal  effect  and 
validity  of  computer  messages  in 
commercial  transactions,  attribution  of 
messages,  time  and  place  where 
communications  are  deemed  to  have 
taken  place  and  other  general  matters,  as 
well  as  special  rules  on  electronic  bills 
of  lading. 

The  meeting  of  the  Advisory 
Committee  Study  Group  is  open  to  the 
public  up  to  the  capacity  of  the  meeting 
room.  Members  of  the  public  who 
cannot  attend  are  welcome  to  comment 
on  the  referenced  documents,  including 
any  recommendations  for  possible  U.S. 
positions  on  these  matters.  The  meeting 
will  take  place  at  the  International  Law 
Institute  (ILI),  1615  New  Hampshire 
Avenue,  NW,  Washington,  DC.  Persons 


who  expect  to  attend  should  advise 
either  the  Office  of  the  Legal  Adviser  (L / 
PIL)  at  Suite  357  South  Building,  2430 
E  Street,  NW,  Washington,  DC  20037- 
2800,  fax  (202)  776-8482,  or  Stuart  Kerr 
at  ILI,  (202)  483-3036,  fax  483-3029. 
Documents  can  be  requested  from  the 
Office  of  the  Legal  Adviser  indicated 
above  or  from  the  UN.  For  further 
information  please  contact  Harold  S. 
Burman,  Advisory  Committee  Executive 
Director,  at  (202)  776-8421. 

Peter  H.  Pfund, 

Advisory  Committee  Vice-Chair. 

(FR  Doc.  97-1741  Filed  1-23-97;  8:45  ami 

BILUNG  CODE  4710-10-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms,  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  Department  of  Transportation 
(DOT). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  1995  (44  USC 
Chapter  35),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden.  The  Federal  Register  Notice 
with  a  60-day  comment  period  soliciting 
comments  on  the  following  collection  of 
information  was  published  on  August 
28,  1996  (FR  61,  page  44385). 

DATES:  Comments  must  be  submitted  on 
or  before  (30  days  from  date  of 
publication). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Peter  C.  Chandler,  Office  of  Motor 
Carrier  Research  and  Standards,  (202) 
366-5763,  Federal  Highway 
Administration,  Department  of 
Transportation,  400  Seventh  Street, 

SW.,  Washington,  DC  20590. 

SUPPLEMENTARY  INFORMATION: 

Federal  Highway  Administration 
(FHWA) 

Title:  Financial  Responsibility  for 
Motor  Carriers  of  Passengers. 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

OMB  Control  Number:  2125-0518. 
Form  Number:  MCS-90B,  MCS-82B. 
Affected  Public:  Insurance  and  surety 
companies  of  motor  carriers  of  property. 
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Abstract:  Sections  18  of  the  Bus 
Regulatory  Reform  Act  of  1982  (codified 
at  49  U.S.C.  31138)  requires  the 
Secretary  of  Transportation  to  establish 
regulations  to  require  minimal  levels  of 
financial  responsibility  for-hire  motor 
carriers  of  passengers  to  cover  public 
liability  and  property  damage.  The 
Endorsement  for  Motor  Carrier  Policies 
of  Insurance  for  Public  Liability  (Form 
MCS-90B)  and  the  Motor  Carrier  Public 
Liability  Surety  Bond  (Form  MCS-82B) 
contain  the  minimum  amount  of 
information  necessary  to  document  that 
a  motor  carrier  of  passengers  has 
obtained  and  has  in  effect  the  minimum 
levels  of  financial  responsibility  as  set 
forth  in  49  CFR  387.33.  The  information 
within  these  documents  is  used  by  the 
FHWA  and  the  public  to  verify  that  a 
motor  carrier  of  passengers  has  obtained 
and  has  in  effect  the  required  minimum 
levels  of  financial  responsibility. 

Estimated  Annual  Burden:  The  total 
annual  burden  is  105  hours. 

Address:  Send  comments  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725- 
17th  Street,  NW,  Washington,  DC  20503, 
Attention  FHWA  Desk  Officer. 

Comments  are  invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department’s  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  January  17, 
1897. 

Phillip  A.  Leach, 

Clearance  Officer,  United  States  Department 
of  Transportation. 

|FR  Doc.  97-1748  Filed  1-23-97;  8:45  am) 

BILLING  CODE  491 0-62 -P 


Office  of  the  Secretary;  White  House 
Commission  on  Aviation  Safety  and 
Security;  Open  Meeting 

AGENCY:  Office  of  the  Secretary  (OST), 
DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  White  House 
Commission  on  Aviation  Safety  and 
Security  will  hold  its  final  meeting  to 
discuss  aviation  safety  and  security 
issues.  Part  of  the  meeting  is  open  to  the 
public  and  part  is  not. 


DATES:  The  meeting  will  be  held  on 
Tuesday,  January  28, 1997,  from  9:00 
AM-12:00  noon  and  2:00  PM  to  5:00 
PM. 

ADDRESSES:  The  meeting  will  take  place 
in  the  Commerce  Department 
Auditorium,  14th  Street,  between 
Constitution  and  Pennsylvania 
Avenues,  NW,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  K.  Pemberton,  Administrative 
Officer,  Room  6210,  GSA  Headquarters, 
18th  &  F  Streets,  NW,  Washington,  DC 
20405;  telephone  202-501-3863; 
telecopier  202-501-6160. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(5  USC  Appendix),  DOT  gives  notice  of 
a  meeting  of  the  Whiie  House 
Commission  on  Aviation  Safety  and 
Security  (“Commission”).  The 
Commission  was  established  by  the 
President  to  develop  advice  and 
recommendations  on  ways  to  improve 
the  level  of  civil  aviation  safety  and 
security,  both  domestically  and 
internationally.  The  principal  purpose 
of  the  meeting  on  January  28  is  to 
formulate  the  Commission’s  final 
recommendations  to  the  President. 

The  portion  of  the  meeting  from  9:00 
AM-12:00  noon,  during  which  the 
Commissioners  will  formulate  their 
recommendations  on  measures  to 
improve  aviation  security,  will  be 
closed  to  the  public  pursuant  to  the 
following  exemptions  in  the 
Government  in  the  Sunshine  Act,  which 
apply  to  public  meetings  under  the 
Federal  Advisory  Committee  Act: 

Exemption  1:  Classified  information. 
In  order  properly  to  formulate  their 
recommendations,  the  Commissioners 
may  need  to  discuss  or  refer  to 
information  properly  classified  in  the 
interest  of  national  security,  which  may 
not  be  done  in  public. 

Exemption  3:  Information  exempted 
from  public  disclosure  by  some  other 
statute.  Under  49  USC  40119(b),  the 
Administrator  of  the  Federal  Aviation 
Administration  (FAA)  may  prohibit 
public  disclosure  of  certain  categories  of 
information  relating  to  aviation  security, 
if  disclosure  would  constitute  an 
unwarranted  invasion  of  personal 
privacy,  reveal  company  confidential 
information,  or  create  a  risk  to  the  safety 
of  individuals  traveling  in  inter-  or 
intra-state  air  transportation.  These 
categories  are  described  at  14  CFR  Part 
191.  Such  information  will  be  discussed 
or  referred  to  at  the  meeting. 

Exemption  4:  Company  confidential, 
information.  There  is  competition  in  the 
aviation  industry  in  many  forms:  among 
carriers,  among  equipment 
manufacturers,  and  among  software 


manufacturers,  among  others.  Public 
discussion  of  some  of  these  matters 
could  violate  18  USC  1905,  which 
makes  it  a  crime  to  reveal  improperly 
company  confidential  information  that 
has  come  into  the  possession  of  the 
Government. 

Exemption  9:  Premature  disclosure 
would  lead  to  frustration  of  proposed 
agency  action.  The  final 
recommendations  of  the  Commission 
have  not  been  formulated;  it  is  possible, 
however,  that  public  knowledge  of  some 
of  the  security  recommendations  may 
frustrate  their  acceptance  and 
implementation  by  the  FAA  and  other 
agencies.  The  Commission  is  authorized 
to  protect  against  this  possibility. 

Limited  seating  for  tne  public  portion 
of  the  meeting  is  available  on  a  first- 
come,  first-served  basis.  The  public  may 
submit  written  comments  to  the 
Commission  at  any  time;  comments 
should  be  sent  to  Mr.  Pemberton  at  the 
address  and  telecopier  number  shown 
above. 

Issued  in  Washington,  DC  on  January  21, 
1997. 

Nancy  E.  McFadden, 

General  Counsel,  Department  of 
Transportation. 

|FR  Doc.  97-1749  Filed  1-23-97;  8:45  am] 

BILUNG  CODE  491 0-62 -P 


Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee;  Training  and  Qualification 
Issues — New  Tasks 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  new  task  assignments 
for  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC). 

SUMMARY:  Notice  is  given  of  three  new 
tasks  assigned  to  and  accepted  by  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  This  notice  informs 
the  public  of  the  activities  of  ARAC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Thomas  Toula,  Assistant  Executive 
Director  for  Training  and  Qualification 
Issues,  Flight  Standards  Service  (AFS- 
210),  FAA,  800  Independence  Avenue 
SW,  Washington,  DC  20591;  telephone 
(202)  267-5229;  fax:  (202)  267-5229. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  FAA  has  established  an  Aviation 
Rulemaking  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator,  through  the 
Associate  Administrator  for  Regulation 
and  Certification,  on  the  full  range  of 
the  FAA’s  rulemaking  activities  with 
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respect  to  aviation-related  issues.  This 
includes  obtaining  advice  and 
recommendations  on  the  FAA’s 
commitment  to  harmonize  its  Federal 
Aviation  Regulations  and  practices  with 
its  trading  partners  in  Europe  and 
Canada. 

One  area  ARAC  deals  with  is  training 
and  qualification  issues.  These  issues 
involve  training  and  qualification  of  air 
carrier  crewmembers  and  other  air 
transport  employees. 

As  part  of  the  Federal  Aviation 
Reauthorization  Act  of  1996,  the 
Administrator  was  directed  to  appoint  a 
task  force  consisting  of  appropriate 
representatives  of  the  aviation  industry 
to  conduct  certain  studies.  The  Act 
directed  that  the  FAA  conduct:  (1)  A 
two-part  study  directed  at  (a)  identifying 
standards  and  criteria  for  pre¬ 
employment  testing  for  air  carrier  pilot 
applicants  and  (b)  standards  and  criteria 
for  pilot  training  facilities  that  would 
incorporate  this  pre-employment 
screening;  (2)  a  study  to  determine  if  the 
practice  of  some  employers  requiring 
individuals  to  pay  for  training  is  in  die 
public  interest;  and  (3)  a  study  to 
determine  whether  current  minimum 
flight  time  requirements  applicable  to 
an  individual  seeking  employment  as  an 
air  carrier  pilot  is  sufficient  to  ensure 
public  safety. 

The  Tasks 

This  notice  is  to  inform  the  public 
that  the  FAA  has  asked  ARAC  to 
conduct  the  following  studies: 

1.  Identify  standards  and  criteria  for 
pre-employment  screening  of  air  carrier 
pilot  applicants  that  would  measure  the 
psychomotor  coordination,  general 
intellectual  capacity,  instrument  and 
mechanical  comprehension,  and  overall 
physical  and  mental  fitness  of  pilots 
applying  for  employment  with  air 
carriers.  The  second  half  of  this  study 
would  be  directed  toward  addressing 
training  facilities  that  could  be  licensed 
by  the  Administrator  to  ensure  the 
incorporation  of  pre-employment 
screening  standards  and  criteria; 

2.  Determine  if  the  practice  of  some 
air  carriers  to  require  employees  or 
prospective  employees  to  pay  for  their 
own  training  or  obtain  experience  is  in 
the  public  interest;  and 

3.  Determine  whether  current 
minimum  flight  time  requirements 
applicable  to  an  individual  seeking 
employment  as  a  pilot  with  an  air 
carrier  are  sufficient  to  ensure  public 
safety. 

The  FAA  has  asked  that  ARAC 
provide  the  findings  of  the  studies, 
including  background,  economic 
analysis,  other  related  guidance 
material,  and  collateral  documents.  In 


addition,  the  reports  should  be 
submitted  in  a  format  suitable  for 
presentation  to  Congress.  The  final 
report  on  the  findings  of  the  task 
numbered  1  is  due  to  the  FAA  by 
January  1999.  The  final  reports  on  the 
findings  of  the  tasks  numbered  2  and  3 
are  due  to  the  FAA  by  August  1997. 

ARAC  Acceptance  of  Tasks 

ARAC  has  accepted  the  tasks  and  has 
chosen  to  establish  three  working 
groups:  The  Air  Carrier  Pilot  Pre- 
Employment  Screening  Standards  and 
Criteria  Working  Group,  the  Air  Carrier 
Pilot  Pay  for  Training  Working  Group, 
and  the  Air  Carrier  Minimum  Flight 
Time  Requirement  Working  Group.  The 
Air  Carrier  Pilot  Pre-Employment 
Screening  Standards  and  Criteria 
Working  Group  has  been  assigned  task 
number  1,  the  Air  Carrier  Minimum 
Flight  Time  Requirement  Working 
Group  has  been  assigned  task  number  2, 
and  the  Air  Carrier  Pilot  Pre- 
Employment  Screening  Standards  and 
Criteria  Working  Group  has  been 
assigned  task  number  3. 

The  working  groups  will  serve  as  staff 
to  ARAC  to  assist  ARAC  in  the  analysis 
of  the  assigned  tasks.  Working  group 
recommendations  and  reports  must  be 
reviewed  and  approved  by  ARAC.  If 
ARAC  accepts  the  working  groups’ 
recommendations  and  reports,  it 
forwards  them  to  the  FAA  as  ARAC 
recommendations. 

Working  Group  Activity 

The  working  groups  are  expected  to 
comply  with  the  procedures  adopted  by 
ARAC.  As  part  of  the  procedures,  the 
working  groups  are  expected  to: 

1.  Recommend  a  work  plan  for 
completion  of  the  tasks,  including  the 
rationale  supporting  such  a  plan,  for 
consideration  at  the  Training  and 
Qualifications  issues  meeting  held 
following  publication  of  this  notice. 

2.  Give  a  detailed  conceptual 
presentation  of  the  proposed  studies, 
prior  to  proceeding  with  the  work  stated 
in  item  3  below. 

3.  Draft  appropriate  documents  with 
supporting  economic  and  other  required 
analyses,  and/or  any  other  related 
guidance  material  or  collateral 
documents  the  working  group 
determines  to  be  appropriate. 

4.  Provide  a  status  report  at  each 
Training  and  Qualifications  issues 
meeting. 

Participation  in  the  Working  Groups 

The  aforementioned  working  groups 
will  be  comprised  of  individuals  having 
an  interest  and  expertise  in  the  assigned 
task  areas.  Working  group  members  will 
be  selected  by  the  ARAC  assistant  chair. 


ARAC  assistant  executive  director,  and 
working  group  chair(s). 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  ARAC  are  necessary  and  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  ARAC  will  be  open  to  the 
public.  Meetings  of  the  working  groups 
will  not  be  open  to  the  public,  except 
to  the  extent  that  individuals  with  an 
interest  and  expertise  are  selected  to 
participate.  No  public  announcement  of 
working  group  meetings  will  be  made. 

Issued  in  Washington,  DC,  on  January  10, 
1997. 

Thomas  Toula, 

Assistant  Executive  Director  for  Training  and 
Qualifications  Issues,  Aviation  Rulemaking 
Advisory  Committee. 

[FR  Doc.  97-1767  Filed  1-23-97;  8:45  am] 
BILUNG  CODE  4S10-13-M 


[Summary  Notice  No.  PE-87-5] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA’s  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public’s  awareness  of,  and 
participation  in,  this  aspect  of  FAA’s 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  February  13, 1997. 

ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  No. 
(AGC-200),  Petition  Docket  No. 

_ ,  800  Independence  Avenue, 

SW.,  Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmts@faa.dot.gov. 
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The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  10A, 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202)  267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Haynes  (202)  267-3939  or  Angela 
Anderson  (202)  267-9681  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of  ' 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C,  on  January  21, 
1997. 

Michael  E.  Chase, 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

Dispositions  of  Petitions 

Docket  No.:  132CE.  - 

Petitioner:  Raytheon  Aircraft 
Company. 

Sections  of  the  FAR  Affected:  14  CFR 
23.25,  23.29,  23.235,  23.471,  23.473, 
23.477,  23.479,  23.481,  23.483,  23.485, 
23.493,  23.499,  23.723,  23.725,  23.726, 
23.727,  23.959,  23.1583(C)(1)  and  (2), 
Appendix  C23.1,  Appendix  D23.1, 
through  Amendment  23-52 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  modify  the 
Raytheon  Model  390  airplane  landing 
gear  loads  and  associated  airframe  loads 
required  by  14  CFR  Part  23.  GRANT, 
December  12, 1996,  Exemption  No. 

6558. 

Docket  No.:  18324. 

Petitioner:  American  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(a)  and  121.709(b)(3). 

Description  of  Relief  Sought:  To 
permit  American  Airlines,  Inc.  to  allow 
its  properly  trained  and  certificated 
flight  engineers  to  stow  passenger 
supplemental  oxygen  masks  during 
flight  and  to  make  the  appropriate  entry' 
in  the  aircraft  maintenance  logbook. 
GRANT,  November  21,  1996,  Exemption 
No.  2678J. 

Docket  No.:  24800. 

Petitioner:  Tennessee  Air  Cooperative, 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
103.1(e)(1). 

Description  of  Relief  Sought:  To 
permit  Tennessee  Air  Cooperative,  Inc. 
to  operate  powered  ultralight  vehicles 
with  an  empty  weight  of  up  to  350 
pounds  to  accommodate  physically 
disabled  persons.  GRANT,  November 
29,  1996,  Exemption  No.  5001D. 


Docket  No.:  25636. 

Petitioner:  LAE  International  Aero 
Engines  AG. 

Sections  of  the  FAR  Affected:  14  CFR 

21.325(b)  (1)  and  (3). 

Description  of  Relief  Sought:  To 
amend  Exemption  No.  4991,  to  permit 
export  airworthiness  approvals  to  be 
issued  for  Class  I  products  (engines) 
assembled  and  tested  in  the  United 
Kingdom  (UK),  and  for  Class  II  and  III 
products  manufactured  in  the  LAE 
consortium  countries  of  Italy,  Germany, 
Japan,  and  the  UK.  GRANT,  November 
26,  1996,  Exemption  No.  4991D. 

Docket  No.:  26649. 

Petitioner.  Boeing  Commercial 
Airplane  Group. 

■Sections  of  the  FAR  Affected:  14  CFR 
25.562. 

Description  of  Relief  Sought:  To 
amend  Exemption  5436,  which  gives 
relief  from  the  floor  war  page  testing 
requirements  for  flight  deck  seats  in  the 
Boeing  777-300  airplanes,  to  limit  that 
exemption  to  Boeing  777  series 
airplanes  only  and  apply  only  to  crew 
seats  on  the  flight  deck.  Flight  attendant 
or  passenger  seats  are  not  exempted. 
GRANT,  January  3, 1997,  Exemption 
No.  5436A. 

Docket  No.:  26821. 

Petitioner.  MCI  Telecommunications. 

Sections  of  the  FAR  Affected:  14  CFR 
61.57(d). 

Description  of  Relief  Sought:  To  allow 
MCI  Telecommunications  pilots  in 
command  (PICs)  who  hold  an  airline 
transport  pilot  (ATP)  certificate  to 
maintain  night  takeoff  and  landing 
recency  of  experience  requirements 
through  a  combination  of  training  in 
Level  C  and  Level  D  flight  simulators, 
actual  aircraft  landings,  and  periodic 
night  training,- subject  to  certain 
conditions  and  limitations.  DENIAL, 
December  11, 1996,  Exemption  No. 

6560. 

Docket  No.:  26845. 

Petitioner.  University  of  North  Dakota. 

Sections  of  the  FAR  Affected:  14  CFR 

141.65. 

Description  of  Relief  Sought:  To 
permit  University  of  North  Dakota  to 
continue  to  recommend  graduates  of  its 
approved  certification  courses  for  flight 
instructor  certificates  and  ratings 
without  those  graduates  taking  the  FAA 
practical  test.  GRANT,  November  22, 
1996,  Exemption  No.  5546B. 

Docket  No.:  26855. 

Petitioner.  Academics  of  Flight. 

Sections  of  the  FAR  Affected:  14  CFR 

141.65. 

Description  of  Relief  Sought:  To 
permit  Academics  of  Flight  to 
recommend  graduates  of  its  approved 
certification  courses  for  airline  transport 


pilot  (ATP)  certificates  and  ratings 
without  those  graduates  taking  the  FAA 
written  test.  GRANT,  November  22, 

1996,  Exemption  No.  6553. 

Docket  No.:  26914. 

Petitioner:  Air  Transport  Association 
of  America. 

Sections  of  the  FAR  Affected:  14  CFR 
121.583(a). 

Description  of  Relief  Sought:  To 
permit  Air  Transport  Association  of 
America  member  airlines  and  other 
similarly  situated  part  121  certificate 
holders  to  carry  FAA  air  traffic 
controllers  and  certain  technical 
representatives  in  the  cockpit  observer’s 
seat  of  all-cargo  aircraft  without  meeting 
the  passenger-carrying  requirements  of 
part  121.  GRANT,  November  27, 1996, 
Exemption  No.  5562B. 

Docket  No.:  26966. 

Petitioner:  Airman  Flight  School,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 

141.65. 

Description  of  Relief  Sought:  To 
permit  Airman  Flight  School,  Inc.  to 
recommend  graduates  of  its  approved 
certification  course  for  flight  instructor 
certificates  and  ratings  without  those 
graduates  having  to  take  the  FAA 
written  or  practical  tests.  GRANT, 
November  22, 1996,  Exemption  No. 
5559B. 

Docket  No.:  27001. 

Petitioner:  Jetstream  Aircraft  Limited. 

Sections  of  the  FAR  Affected:  14  CFR 
25.562(c)(5)  and  25.785(a). 

Description  of  Relief  Sought:  To  allow 
relief  from  compliance  with  the  Head 
Injury  Criterion  of  part  25  for  the  front 
row  passenger  seats  of  the  Jetstream 
Model  4100  airplane  until  December  31, 

1997.  GRANT,  December  23, 1996, 
Exemption  No.  5587D. 

Docket  No.:  27155. 

Petitioner:  Saab  Aircraft  AB. 

Sections  of  the  FAR  Affected:  14  CFR 
25.562(c)(5). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  relief  from 
compliance  with  the  Head  In  jury 
Criterion  of  part  25  for  the  front  row 
seats  of  the  SAAB  200  airplane  until 
September  30, 1997.  GRANT,  December 
23,  1996,  Exemption  No.  562 3D. 

Docket  No.:  27193. 

Petitioner:  Rocky  Mountain  Holdings, 
L.L.C. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  operate  without  a  TSO- 
C112  (Mode  S)  transponder  installed  on 
its  aircraft  operating  under  the 
provisions  of  part  135.  GRANT, 
December  18, 1996,  Exemption  No. 
5774B. 

Docket  No.:  27196. 
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Petitioner:  Stephen  L.  Celband. 

Sections  of  the  FAR  Affected:  14  CFR 
121.434(e). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Tower  Air,  Inc. 
to  use  flight  attendants  who  were 
formerly  employed  by  Garuda  Indonesia 
Airlines  (Garuda)  to  act  as  required 
flight  attendants  on  Had]  flights  without 
each  of  those  flight  attendants  having 
received  5  horns  of  supervised  operating 
experience  as  required  by  part  121. 
GRANT,  November  22,  1996,  Exemption 
No.  5628B. 

Docket  No.:  27227. 

Petitioner:  Zuckert,  Scoutt  4 
Rasenberger,  LLP. 

Sections  of  the  FAR  Affected:  14  CFR 
121.434(e). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  World  Airways, 
Inc.  to  use  flight  attendants  who  were 
formerly  employed  by  Garuda 
Indonesian  Airlines  (Garuda)  and 
Malaysian  Airlines  (MAS)  to  act  as 
required  flight  attendants  on  certain 
flight  operations,  limited  to  Hadj  flights 
only,  without  each  of  those  flight 
attendants  having  received  5  hours  of 
supervised  operating  experience 
required  by  part  121.  GRANT, 

November  22, 1996  Exemption  No. 
5640B. 

Docket  No.:  27294. 

Petitioner:  Air  Transport  Association 
of  America. 

Sections  of  the  FAR  Affected  :-14  CFR 
121.3099f)(2). 

Description  of  relief  Sought/ 
Disposition:  To  permit  Air  Transport 
Association  of  America  member  airlines 
to  locate  the  aft  megaphone  at  door  4- 
left  on  their  Boeing  747  aircraft. 

GRANT,  December  3, 1996  Exemption 
No.  6140A. 

Docket  No.:  27911. 

Petitioner:  Lider  Taxi  Aereo  S.A. 

Sections  of  the  FAR  Affected:  14  CFR 
145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
substitute  the  calibration  standards  of 
the  Instituto  Nacional  de  Metrologia, 
Normalizacao  e  Qualidade  Industrial 
(INMETRO),  Brazil’s  national  standards 
organization,  for  the  calibration 
standards  of  the  U.S.  National  Institute 
of  Standards  and  Technology  (NIST), 
formerly  the  National  Bureau  of 
Standards,  to  test  its  inspection  and  test 
equipment.  GRANT,  November  21, 1996 
Exemption  No.  6549. 

Docket  No.:  28058 

Petitioner:  Blackhawk  International 
Airways. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Blackhawk 


International  Airways  to  operate 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  its  aircraft 
operating  under  the  provisions  of  part 
135.  GRANT,  December  3,  1996 
Exemption  No.  6022A. 

Docket  No.:  28220. 

Petitioner:  Air  Transport  Association 
of  America. 

Sections  of  the  FAR  Affected:  14  CFR 
121.571(a)(l)(i)  and  121.585(i)(l),  (2)  (3), 
and  (4). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  part  121 
certificate  holders  to  omit  certain 
smoking  and  exit  seating 
announcements  from  their  passenger 
safety  briefings.  DENIAL,  December  12, 
1996,  Exemption  No.  6559. 

Docket  No.:  28440. 

Petitioner:  Companhia  Eletromecanica 
Celma. 

Sections  of  the  FAR  Affected:  14  CFR 
145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Companhia 
Eletromecanica  Celma  to  substitute  the 
calibration  standards  of  the  Instituto 
Nacional  de  Metrologia,  Normalizacao  e 
Qualidade  Industrial  (INMETRO), 
Brazil’s  national  standards  organization, 
for  the  calibration  standards  of  the  U.S. 
National  Institute  of  Standards  and 
Technology  (NIST),  formerly  the 
National  Bureau  of  Standards,  to  test  its 
inspection  and  test  equipment.  GRANT, 
November  22,  1996,  Exemption  No. 
6546. 

Docket  No.:  28470. 

Petitioner:  Compoende  Aeronautics 
LTDA. 

Sections  of  the  FAR  Affected:  14  CFR 
145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Compoende 
Aeronautics  LTDA  to  substitute  the 
calibration  standards  of  the  Instituto 
Nacional  de  Metrologia,  Normalizacao  e 
Qualidade  Industrial  (INMETRO), 
Brazil’s  national  Institute  of  Standards 
and  Technology  (NIST),  formerly  the 
National  Bureau  of  Standards,  to  test  its 
inspection  and  test  equipment.  GRANT, 
November  21, 1996,  Exemption  No. 
6550. 

Docket  No.:  28492. 

Petitioner:  Varig  S.A. 

Sections  of  the  FAR  Affected:  14  CFR 
145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Varig  S.A.  to 
substitute  the  calibration  standards  of 
the  Instituto  Nacional  de  Metrologia, 
Normalizacao  e  Qualidade  Industrial 
(INMETRO),  Brazil’s  national  standards 
organization,  for  the  calibration 
standards  of  the  U.S.  National  Institute 
of  Standards  and  Technology  (NIST), 


formerly  the  National  Bureau  of 
Standards,  to  test  its  inspection  and  test 
equipment.  GRANT,  November  21, 

1996,  Exemption  No.  6552. 

Docket  No.:  28576. 

Petitioner:  Taxi  Aereo  Marilia  S.A. 

Sections  of  the  FAR  Affected:  14  CFR 
145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Taxi  Aereo 
Marilia  S.A.  to  substitute  the  calibration 
standards  of  the  Instituto  Nacional  de 
Metrologia,  Normalizacao  e  Qualidade 
Industrial  (INMETRO),  Brazil’s  national 
standards  organization,  for  the 
calibration  standards  of  the  U.S. 

National  Institute  of  Standards  and 
Technology  (NIST),  formerly  the 
National  Bureau  of  Standards,  to  test  its 
inspection  and  test  equipment.  GRANT, 
November  22,  1996,  Exemption  No. 
6548. 

Docket  No.:  28593. 

Petitioner:  Empress  De  Aerotaxi  E 
Manutencao  Pampulha  LTDA. 

Sections  of  the  FAR  Affected:  14  CFR 
145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Empresa  De 
Aerotaxi  E  Manutencao  Pampulha 
LTDA  to  substitute  the  calibration 
standards  of  the  Instituto  Nacional  de 
Metrologia,  Normalizacao  e  Qualidade 
Industrial  (INMETRO),  Brazil’s  national 
standards  organization,  for  the 
calibration  standards  of  the  U.S. 
National  Institute  of  Standards  and 
Technology  (NIST),  formerly  the 
National  Bureau  of  Standards,  to  test  its 
inspection  and  test  equipment.  GRANT, 
November  21,  1996,  Exemption  No. 
6551. 

Docket  No.:  28649. 

Petitioner:  Motores  Rolls-Royce 
Limitada. 

Sections  of  the  FAR  Affected:  14  CFR 
145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Motores  Rolls- 
Royce  to  substitute  the  calibration 
standards  of  the  Instituto  Nacional  de 
Metrologia,  Normalizacao  e  Qualidade 
Industrial  (INMETRO),  Brazil’s  national 
standards  organization,  for  the 
calibration  standards  of  the  U.S. 
National  Institute  of  Standards  and 
Technology  (NIST),  formerly  the 
National  Bureau  of  Standards,  to  test  its 
inspection  and  test  equipment.  GRANT, 
November  22,  1996,  Exemption  No. 
6545. 

Docket  No.:  28663. 

Petitioner:  Goodyear  Do  Brasil 
Produtos  De  Borracha  LTDA. 

Sections  of  the  FAR  Affected:  14  CFR 
145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Goodyear  De 
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requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  April  4, 1997. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  97-05-C-00- 
CLE. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
September  1, 1997. 

Proposed  charge  expiration  date:  July 
31,  2000. 

Total  estimated  PFC  revenue: 
$41,268,570.00. 

Brief  description  of  proposed 
project(s):  Insulate  Residences,  Land 
Acquisition/Resident  Relocation, 
Environmental  Assessment/ 
Environmental  Impact  Statement, 
Terminal  Passenger  Flow/Security 
Enhancement  Study,  Airport  Roadway 
System/Vehicular  Ingress-Egress  Study, 
Feasibility  Study  of  Improvements  to 
Customs  and  Immigration  Facilities, 
Update  CLE-F.A.R.  Part  150  Noise 
Compatibility  Program.  Class  or  classes 
of  air  carriers  which  the  public  agency 
has  requested  not  be  required  to  collect 
PFCs:  Air  Taxi/Commercial  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice, 
and  other  documents  germane  to  the 
application  in  person  at  the  Department 
of  Port  Control,  Cleveland  Hopkins 
International  Airport. 

Issued  in  Des  Plaines,  Illinois,  on  January 
17. 1997. 

Benito  De  Leon, 

Manager,  Planning/Programming  Branch, 
Airports  Division,  Great  Lakes  Region. 

[FR  Doc.  97-1777  Filed  1-23-97;  8:45  am] 

BILLING  CODE  4S10-1S-M 


Surface  Transportation  Board 
[STB  Finance  Docket  No.  33334] 

Dallas  Area  Rapid  Transit— Acquisition 
Exemption — Missouri  Pacific  Railroad 
Company 

Dallas  Area  Rapid  Transit  (DART), 
has  filed  a  verified  notice  of  exemption 
under  49  CFR  1150.41  to  acquire  and 
operate  approximately  1.0  miles  of  rail 
line  owned  by  Missouri  Pacific  Railroad 
Company  (MP) 1  between  milepost 
750.75  and  milepost  749.75  in  the 
vicinity  of  Garland,  TX.  Consummation 


1  On  January  1, 1997,  MP  merged  into  Union 
Pacific  Railroad  Company  (UPRR);  any  reference  to 
MP  in  this  order  shall  be  understood  to  refer  to 
UPRR. 


was  expected  to  occur  on  January  3, 
1997. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33334,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423  and  served  on: 
Kevin  M.  Sheys,  Oppenheimer  Wolff  & 
Donnelly,  1020  Nineteenth  Street,  N.W., 
Suite  400,  Washington,  DC  20036. 

Decided:  January  17, 1997. 

By  the  Board,  Julia  M.  Farr,  Acting 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  97-1747  Filed  1-23-97;  8:45  am] 


Summit  View  Incorporated- 
Continuance  in  Control  Exemption — 
The  Youngstown  Belt  Railroad 
Company 

Summit  View  Incorporated  (Summit) 
has  filed  a  notice  of  exemption  to 
continue  in  control  of  The  Youngstown 
Belt  Railroad  Company  (YBRR),  upon 
YBRR’s  becoming  a  Class  III  rail  carrier. 
The  transaction  was  to  have  been 
consummated  shortly  after  December 
31, 1996,  the  effective  date  of  the 
exemption. 

YBRR,  a  noncarrier,  has  concurrently 
filed  a  notice  of  exemption  in  The 
Youngstown  Belt  Railroad  Company- 
Lease  and  Operation  Exemption — 
Warren  &■  Trumbull  Railroad  Company, 
STB  Finance  Docket  No.  33333,  to  lease 
and  operate  approximately  12.9  miles  of 
rail  line,  together  with  incidental 
trackage  rights,  owned  by  The  Warren 
and  Trumbull  Railroad  Company 
(WTRC);  and  (2)  to  acquire  and  operate 
2.4  miles  of  connected  rail  line  owned 
by  CSX  Transportation,  Inc.  (CSXT)  via 
simultaneous  assignment  of  WTRC’s 
rights  under  a  Track  Lease/Operating 
Agreement  with  CSXT,  a  total  of  15.3 
miles  of  rail  line,  exclusive  of  the 
incidental  trackage  rights,  located  in 
Mahoning  and  Trumbull  Counties,  OH. 

Summit  controls  four  other 
nonconnecting  Class  IB  rail  carriers:  the 
Ohio  &  Pennsylvania  Railroad 
Company;  the  Ohio  Central  Railroad, 
Inc.;  the  Ohio  Southern  Railroad,  Inc.; 


* 


and  the  Youngstown  &  Austintown 
Railroad,  Inc. 

Summit  states  that:  (1)  YBRR  will  not 
connect  with  SKO;  (2)  the  continuance 
in  control  is  not  part  of  a  series  of 
anticipated  transactions  that  would 
connect  the  railroads;  and  (3)  the 
transaction  does  not  involve  a  Class  I 
railroad.  The  transaction  therefore  is 
exempt  from  the  prior  approval 
requirements  of  49  U.S.C.  11323.  See  49 
CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III 
railroad  carriers.  Because  this 
transaction  involves  Class  III  rail 
carriers  only,  the  Board,  under  the 
statute,  may  not  impose  labor  protective 
conditions  for  this  transaction. 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33332,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423  and  served  on: 
Kelvin  J.  Dowd,  Slover  &  Loftus,  1224 
Seventeenth  Street,  N.W.,  Washington, 
DC  20036. 

Decided:  January  16, 1997. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  97-1746  Filed  1-23-97;  8:45  am] 


[STB  Finance  Docket  No.  33333] 

The  Youngstown  Belt  Railroad 
Company— Lease  and  Operation 
Exemption — The  Warren  &  Trumbull 
Railroad  Company 

The  Youngstown  Belt  Railroad 
Company  (YBRR),  a  noncarrier,  has  filed 
a  verified  notice  of  exemption  under  49 
CFR  1150.31:  (1)  to  lease  and  operate 
approximately  12.9  miles  of  rail  line, 
together  with  incidental  trackage  rights, 
owned  by  The  Warren  and  Trumbull 
Railroad  Company  (WTRC);  and  (2)  to 
acquire  and  operate  2.4  miles  of 
connected  rail  line  owned  by  CSX 
Transportation,  Inc.  (CSXT)  via 
simultaneous  assignment  of  WTRC’s 
rights  under  a  Track  Lease/Operating 
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Agreement  with  CSXT,  a  total  of  15.3 
miles  of  rail  line,  exclusive  of  the 
incidental  trackage  rights,  located  in 
Mahoning  and  Trumbull  Counties,  OH. 
YBRR  will  become  a  Classs  III  rail 
carrier.'  The  proposed  transaction  was 
to  have  been  consummated  shortly  after 
December  31, 1996,  the  effective  date  of 
the  exemption. 

The  lines  involved  in  the  lease  and 
operation,  together  with  incidental 
trackage  rights,  are  described  as  follows: 
between  milepost  15.5  and  milepost 
17.3  in  Warren;  between  milepost  17.3 
in  Warren  and  milepost  20.0  in  North 
Warren;  between  milepost  57.0  and 
milepost  58.5  at  Niles;  between  milepost 
62.1  at  Niles  and  milepost  66.4  at 
Youngstown;  between  milepost  0.0  at 
Brier  Hill  and  milepost  0.7  at  Leadville; 
and  between  milepost  4.1  at  Ohio  Works 
Junction  and  milepost  6.0  at  Girard  (the 
Lordstown  Cluster  Lines). 

The  lines  involved  in  WTRC’s 
assignment  of  trackage  rights  are  over  a 
segment  of  track  between  milepost  79.6 
and  milepost  82.0  at  Girard  (the  Girard 
Line).1 2 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U-S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33333,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423  and  served  on: 
Kelvin  J.  Dowd,  Slover  &  Loftus,  1224 
Seventeenth  Street,  N.W.,  Washington, 
DC  20036. 

Decided:  January  16, 1997. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  97-1745  Filed  1-23-97;  8:45  am] 

BILLING  CODE  4915-00-P 


1  This  proceeding  is  related  to  STB  Finance 
Docket  No.  33332.  wherein  Summit  View 
Incorporated,  a  noncarrier,  has  Bled  a  notice  of 
exemption  to  continue  in  control  of  YBRR  upon  . 
YBRR’s  becoming  a  Class  in  rail  carrier. 

2  In  addition  to  the  Lordstown  Cluster  Lines  and 
Girard  Lines,  WTRC  also  presently  operates  over  a 
total  of  9.28  miles  of  rail  line  between  Deforest 
Junction  and  North  Warren,  in  Warren  and  Holland 
Townships,  OR  These  lines  are  not  affected  by  the 
subject  transaction. 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

[F 1-7-94;  FI-36-92] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  existing 
regulations,  FI-7-94  notice  of  proposed 
rulemaking,  temporary  and  final  (TD 
8538),  and  FI-36-92  final  (TD  8476), 
Arbitrage  Restriction  on  Tax-Exempt 
Bonds  (§§1.148-2, 1.148-3, 1.148-4, 
1.148— 4T,  1.148-7, 1.148-11). 

DATES:  Written  comments  should  be 
received  on  or  before  March  25, 1997  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 

(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Arbitrage  Restrictions  on  Tax- 
Exempt  Bonds. 

OMB  Number:  1545-1347. 

Regulation  Project  Number:  FI-36-92; 
FI-7-94. 

Abstract:  Section  148  of  the  Internal 
Revenue  Code  requires  issuers  of  tax- 
exempt  bonds  to  rebate  certain  arbitrage 
profits  earned  on  nonpurpose 
investments  acquired  with  the  bond 
proceeds.  Under  FI-36-92,  issuers  are 
required  to  file  a  Form  8038-T  and 
remit  the  rebate.  Issuers  are  also 
required  to  keep  records  of  certain 
interest  rate  hedges  so  that  the  hedges 
are  taken  into  account  in  determining 
arbitrage  profits.  Under  FI-7-94,  the 
scope  of  interest  rate  hedging 
transactions  covered  by  the  arbitrage 
regulations  was  broadened  by  requiring 
that  hedges  entered  into  prior  to  the  sale 
date  of  the  bonds  are  covered  as  well. 


Current  Actions:  There  is  no  change  to 
these  existing  regulations. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  State,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
3,000. 

Estimated  Time  Per  Respondent:  14 
hours. 

Estimated  Total  Annual  Burden 
Hours:  42,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  17, 1997. 

Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  97-1787  Filed  1-23-97;  8:45  amj 
BILLING  CODE  4830-01-U 


Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  97-15 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
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to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

Currently,  the  IRS  is  soliciting 
comments  concerning  Revenue 
Procedure  97-15,  Section  103 — 

Remedial  Payment  Closing  Agreement 
Program. 

DATES:  Written  comments  should  be 
received  on  or  before  March  25, 1997  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue 

NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 

(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Section  103 — Remedial  Payment 
Closing  Agreement  Program. 

OMB  Number:  1545-1528. 

Revenue  Procedure  Number:  Revenue 
Procedure  97-15. 

Abstract:  This  information  is  required 
by  the  Internal  Revenue  Service  to 
verify  compliance  with  sections  57, 103, 
141, 142, 144, 145,  and  147  of  the 
Internal  Revenue  Code  of  1986,  as 
applicable  (including  any  corresponding 
provision,  if  any,  of  die  Internal 
Revenue  Code  of  1954).  This 
information  will  be  used  by  the  Service 
to  enter  into  a  closing  agreement  with 
the  issuer  to  establish  the  closing 
agreement  amount. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  State,  local  or  tribal 
government,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 

50. 

Estimated  Time  Per  Respondent:  1 
hour,  30  minutes. 

Estimated  Total  Annual  Burden 
Hours:  75. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 


displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  17, 1997. 

Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  97-1788  Filed  1-23-97;  8:45  ami 
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(INTL-1 16-001 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed 
rulemaking , INI  L-l  1 6-90 ,  Allocation  of 
Charitable  Contributions  (§  1.861-8). 
DATES:  Written  comments  should  be 
received  on  or  before  March  25, 1997  to 
be  assured  of  consideration. 


ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW., Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 

(202)  622-3945,  Internal 
RevenueService,  room  5569, 1111 
Constitution  Avenue  NW.,  Washington, 
DC20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Allocation  of  Charitable 
Contributions. 

OMB  Number:  1545-1240. 

Regulation  Project  Number:  INTL-1 16- 
90. 

Abstract:  Section  1.861-8(e)  of  the 
regulation  provides  guidance 
concerning  the  allocation  and 
apportionment  of  deductions  for 
charitable  contributions.  It  would 
require  a  taxpayer  to  allocate  a 
deduction  for  charitable  contributions 
solely  to  UnitedStates  source  cross 
income  or  solely  to  foreign  source  gross 
income  in  certain  cases.  The  required 
records  will  be  used  on  audit  to  verify 
the  United  States  allocation  of  these 
deductions. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review.  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
500.  • 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
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agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  21, 1997. 

Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer 

IFR  Doc.  97-1789  Filed  1-23-97;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


THE  PRESIDENT 
3  CFR 

Notice  of  January  21, 1997 

Continuation  of  Emergency  Regarding 
Terrorists  Who  Threaten  To  Disrupt  the 
Middle  East  Peace  Process 

4 

Correction 

In  the  Notice  of  January  21, 1997,  in 
the  issue  of  January  22, 1997,  on  page 
3439,  the  issue  date  “January  23, 1997” 
appearing  in  the  heading,  should  read 
“January  22, 1997”. 

BILUNG  CODE  1506-01-0 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  199 

[DoD  6010.8-R] 

RIN  0720-AA29 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Clarification  of  the  CHAMPUS 
Exclusion  of  Unproven  Drugs,  Devices, 
and  Medical  Treatments  and 
Procedures 

Correction 

In  rule  document  97-101,  beginning 
on  page  625,  in  the  issue  of  Monday, 
January  6, 1997,  make  the  following 
correction: 

On  page  625,  in  the  third  column,  in 
the  DATES:  section,  “February  5, 1.996” 
should  read  “February  5, 1997”. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  FCC 
for  Extension  Under  Delegated 
Authority  5  CFR  1320  Authority, 
Comments  Requested 

Correction 

In  notice  document  96-31410 
appearing  on  page  65224  in  the  issue  of 
Wednesday,  December  11, 1996  make 
the  following  correction: 

In  the  second  column, 

DATES:, “January  10, 1997”  should  read 
“February  10, 1997”. 

BILUNG  CODE  1506-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  96-NM-145-AD;  Amendment  39- 
9881;  AD  97-01-10] 

Airworthiness  Directives;  Boeing 
Model  737-100  and  -200  Series 
Airplanes 

Correction 

In  rule  document  97-537  beginning 
on  page  2007  in  the  issue  of  Wednesday, 
January  15, 1997,  make  the  following 
correction: 

§39.13  [Corrected] 

1.  On  page  2009,  in  the  first  column, 
in  §  39.13(a)(1),  in  the  fourth  line,  “II” 
should  read  “I”. 

2.  On  the  same  page,  in  the  same 
column,  in  the  same  section,  in  the  sixth 
line,  after  “bulletin.”  add  “Or”. 

3.  On  the  same  page,  in  the  same 
column,  in  the  same  section,  paragraph 
(2)  was  inadvertently  omitted  and 
should  read  as  printed  below: 

“(2)  Rework  die  existing  aileron 
control  transfer  mechanism,  P/N  65- 
54200-4  or  -5,  in  accordance  with 
Procedure  II  of  the  Accomplishment 
Instructions  of  the  service  bulletin.” 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  121  and  135 

[Docket  No.  28471;  Amendment  No.  121- 
257, 135-64] 

RIN  21 20- A  r  08 

Training  and  Qualification 
Requirements  for  Check  Airmen  and 
Flight  Instructors 

Correction 

In  rule  document  96-14084  beginning 
on  page  30734  in  the  issue  of  Monday, 
June  17, 1996  make  the  following 
corrections: 

PART  121-[CORRECTED] 

§121.412  [Corrected] 

1.  On  page  30742,  third  column, 
§121.412  (c)(1),  line  six,“February  19, 
1997”  should  read  “March  19, 1997”. 

§121.413  [Corrected] 

2.  On  page  30743,  first  column, 
§121.413  (a)(2),  line  eleven,  “February 
19, 1997”  should  read  “March  19, 

1997”. 

§121.414  [Corrected] 

3.  On  the  same  page,  third  column, 
§121.414  (a)(2),  fine  eight,  “February  19, 
1997”  should  read  “March  19, 1997”. 

PART  135-[CORRECTED] 

§135.338  [Corrected] 

4.  On  page  30745,  first  column, 
§135.338  (c)(1),  line  five,  “February  19, 
1997”  should  read  “March  19, 1997”. 

§135.339  [Corrected] 

5.  On  the  same  page,  second  column, 
§135.339  (a)(2),  lines  ten  and  eleven, 
“February  19, 1997”  should  read 
“March  19, 1997”. 

§135.340  [Corrected] 

6.  On  the  same  page,  third  column, 
§135.340  (a)(2),  line  eleven,  “February 
19, 1997”  should  read  “March  19, 
1997”. 


BILLING  CODE  1506-01-0 
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Part  II 

Department  of  the 
Interior 

Minerals  Management  Service 

30  CFR  Parts  206  and  208 
Oil  Value  Establishment;  Federal  Royalty 
and  Federal  Leases  Royalty  Oil  Sales; 
Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Parts  206  and  208 

RlN  1010-AC09 

Establishing  Oil  Value  for  Royalty  Due 
on  Federal  Leases,  and  on  Sale  of 
Federal  Royalty  Oil 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  rule  will  modify  the 
valuation  procedures  for  both  arm’s- 
length  and  non-arm’s-length  crude  oil 
transactions,  establish  a  new  MMS  form 
for  collecting  value  differential  data, 
and  amend  the  valuation  procedure  for 
the  sale  of  Federal  royalty  oil.  These 
changes  will  decrease  reliance  on  oil 
posted  prices  and  assign  a  value  to 
crude  oil  that  better  reflects  market 
value. 

DATES:  Comments  must  be  submitted  on 
or  before  March  25, 1997. 

ADDRESSES:  Mail  written  comments, 
suggestions,  or  objections  regarding  the 
proposed  rule  to:  Minerals  Management 
Service,  Royalty  Management  Program, 
Rules  and  Procedures  Staff,  P.O.  Box 
25165,  MS  3101,  Denver,  Colorado, 
80225-0165,  courier  address  is  Building 
8b,  Denver  Federal  Center,  Denver, 

Colorado  80225,  or  e:Mail  David _ 

Guzy@smtp.mms.gov.  MMS  will 
publish  a  separate  notice  in  the  Federal 
Register  indicating  dates  and  locations 
of  public  hearings  regarding  this 
proposed  rulemaking. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy,  Chief,  Rules  and 
Procedures  Staff,  telephone  (303)  231- 
3432,  FAX  (303)  231-3194,  e:Mail 

David _ Guzy@smtp.mms.gov,  Minerals 

Management  Service,  Royalty 
Management  Program.  Rules  and 
Procedures  Staff,  P.O.  Box  25165,  MS 
3101,  Denver,  Colorado,  80225-0165. 
SUPPLEMENTARY  INFORMATION:  The 
principal  authors  of  this  proposed  rule 
are  David  A.  Hubbard  of  RMP  and  Peter 
Schaumberg  of  the  Office  of  the 
Solicitor  in  Washington,  D.C. 

L  Introduction 

On  December  20, 1995,  MMS 
published  an  Advance  Notice  of 
Proposed  Rulemaking  about  possible 
changes  to  the  rules  for  royalty 
valuation  of  oil  from  Federal  and  Indian 
leases  (60  FR  65610).  The  intent  was  to 
decrease  reliance  on  oil  posted  prices 
and  to  develop  valuation  rules  that 
better  reflect  market  value. 

MMS  used  various  sources  of 
information  to  develop  the  proposed 


rule.  In  addition  to  comments  received 
on  the  Advance  Notice  of  Proposed 
Rulemaking,  MMS  attended  a  number  of 
presentations  by:  crude  oil  brokers  and 
refiners,  commercial  oil  price  reporting 
services,  companies  that  market  oil 
directly,  and  private  consultants 
knowledgeable  in  crude  oil  marketing. 
MMS’  deliberations  were  aided  greatly 
by  a  wide  range  of  expert  advice. 

"The  Department  of  the  Interior’s 
(Department)  practice  is  to  give  the 
public  an  opportunity  to  participate  in 
the  rulemaking  process.  Anyone 
interested  may  send  written  comments, 
suggestions,  or  objections  regarding  this 
proposed  rule  to  the  location  cited  in 
the  ADDRESSES  section  of  this  preamble. 
We  will  post  public  comments  after  the 
comment  period  closes  on  the  Internet 
at  http://www.rmp.mms.gov  or  contact 
David  S.  Guzy,  Chief,  Rules  and 
Procedures  Staff,  telephone  (303)  231- 
3432,  FAX  (303)  231-3194. 

Because  of  the  different  terms  of 
Indian  leases  and  the  Federal 
government’s  Indian  trust 
responsibility,  MMS  decided  to  develop 
separate  rules  for  Indian  oil  valuation. 
MMS  will  publish  those  proposed 
regulations  separately. 

Finally,  the  Department’s  Royalty 
Policy  Committee  (RPC)  recommended 
that  RMP  “establish  a  study  group  to 
review  the  Federal  oil  RIK  program  and 
explore  all  options  for  improving  the 
reporting,  billing,  and  MMS 
administration  of  the  program.”  The 
proposed  amendment  to  30  CFR  Part 
208  is  responsive  to  this 
recommendation. 

II.  General  Description  of  the  Proposed 
Rule 

The  proposed  rulemaking  would  add 
more  certainty  to  valuation  of  oil 
produced  from  Federal  lands  and 
eliminate  any  direct  reliance  on  posted 
prices.  It  retains  the  concept  that  for 
arm’s-length  sales,  gross  proceeds 
generally  would  be  royalty  value,  but  its 
application  would  be  limited.  Because 
of  the  frequency  of  oil  exchange 
agreements,  reciprocal  deals  between 
crude  oil  buyers  and  sellers,  and  other 
factors  where  the  real  consideration  for 
the  transaction  could  be  hidden,  arm’s- 
length  contract  prices  would  be  used  as 
royalty  value  only  by  producers  who  do 
not  also  purchase  crude  oil. 

MMS  expects  a  large  portion  of 
Federal  oil  production  to  be  valued  as 
if  not  sold  under  an  arm’s-length 
contract  because  most  Federal  oil  is 
disposed  of  under  exchange  agreements 
or  sales  to  affiliated  refiners.  For  oil  the 
lessee  does  not  sell  under  an  arm’s- 
length  contract,  but  sells  or  transfers  oil 
to  an  affiliate  who  later  sells  it  at  arm’s- 


length,  this  proposal  provides  the  lessee 
the  following  options  to  value  the  oil  for 
a  2  year  period: 

(1)  the  arm’s-length  resale  price 
(provided  that,  as  described  above, 
neither  the  lessee  nor  its  affiliate  also 
purchases  oil),  or 

(2)  depending  on  location  of 
production,  the  monthly  average  of  the 
New  York  Mercantile  Exchange 
(NYMEX)  or  Alaska  North  Slope  (ANS) 
prices  with  appropriate  adjustments  for 
location  and/or  quality  (hereafter 
location/quality)  differentials. 

For  all  other  non-California  or  non- 
Alaska  oil  pioduction,  if  the  lessee  or  its 
affiliate  refines  or  otherwise  disposes  of 
the  oil  non-arm’s-length,  the  lessee 
would  apply  a  monthly  average  NYMEX 
price  adjusted  for  location  and/or 
quality.  For  oil  production,  in  California 
and  Alaska,  if  the  lessee  or  its  affiliate 
refines  or  otherwise  disposes  of  the  oil 
non-arm’s-length,  the  lessee  would 
apply  a  monthly  average  of  spot  prices 
for  Alaska  North  Slope  oil  delivered  in 
California,  adjusted  for  location  quality 
(For  purposes  of  the  preamble  and  the 
proposed  regulatory  changes,  oil 
produced  from  Federal  leases  in 
California  refers  to  oil  produced  from 
Federal  leases  either  onshore  or  offshore 
California.  Oil  produced  from  Federal 
leases  in  Alaska  refers  to  oil  produced 
from  Federal  leases  either  onshore  or 
offshore  Alaska). 

Adjustments  for  location  quality 
against  the  index  values  are  limited  to 
these  components: 

(1)  A  location  and/or  quality 
differential  between  the  index  pricing 
point  (for  example.  West  Texas 
Intermediate  at  Cushing,  Oklahoma)  and 
the  appropriate  market  center  (for 
example.  Light  Louisiana  Sweet  at  St. 
James,  Louisiana,  or  Wyoming  Sweet  at 
Guernsey,  Wyoming),  calculated  as  the 
difference  between  the  average  monthly 
spot  prices  published  in  an  MMS- 
approved  publication  for  the  respective 
locations; 

(2)  A  rate  either  published  by  MMS  or 
contained  in  the  lessee’s  arm’s-length 
exchange  agreement  representing 
location  quality  differentials  between 
the  market  center  and  major  aggregation 
points  for  oil  from  various  sources;  and 

(3)  As  determined  under  the  existing 
allowance  rules,  the  actual 
transportation  costs  from  the 
aggregation  point  to  the  lease.  However, 
if  oil  flows  to  the  market  center,  the 
actual  transportation  costs  from  the 
market  center  to  the  lease. 

Calculation  of  differentials  could  vary 
if  the  lessee  takes  its  production  directly 
to  its  own  refinery  and  the  movement  in 
no  way  approximates  movement 


Federal  Register  /  Vol.  62,  No.  16  /  Friday,  January  24,  1997  /  Proposed  Rules 


3743 


through  an  aggregation  point  to  a  market 
center. 

MMS  would  calculate  and  publish  the 
rate  from  the  market  center  to  major 
aggregation  points  based  on  specific 
information  it  would  collect  on  a  new 
form:  Form  MMS— 4415,  Oil  Location 
Differential  Report.  This  form  is 
attached  to  this  notice  of  proposed 
rulemaking  as  Appendix  A.  MMS 
requests  commenters  to  provide 
comments  on  this  form  according  to  the 
information  under  the  Paperwork 
Reduction  Act  in  part  IV,  Procedural 
Matters,  of  this  notice. 

MMS  may  publish  an  Interim  Final 
Rule  while  it  further  evaluates  the 
methodology  in  this  proposed  rule.  This 
approach  would  provide  the  flexibility 
to  do  a  revision  after  the  first  year 
without  a  new  rulemaking.  We  are 
asking  for  your  comments  on  this 
approach  to  implementing  the  new  oil 
valuation  regulations.  MMS  will  also 
during  the  first  six  months  after  the 
effective  date  of  this  rule  verify  that  the 
values  determined  by  this  rule  are 
replicating  actual  market  prices. 
Comments  on  how  best  to  perform  this 
analysis  are  also  requested. 

In  the  next  section,  we  describe  the 
major  regulatory  changes  proposed  in 
this  rulemaking.  The  proposed  changes 
for  valuing  production  are  substantive. 
But  some  sections,  particularly  those 
involving  transportation  allowances, 
remain  mostly  the  same.  Also,  to  clarify 
and  simplify  the  rules,  MMS  is 
incorporating  many  changes  that  are  not 
substantive  but  are  an  effort  to 
implement  concepts  of  plain  English. 

III.  Section*by*Section  Analysis 

30  CFR  Part  206 

MMS  proposes  to  amend  part  206, 
Subpart  C — Federal  Oil  as  described 
below.  Some  of  the  provisions  would  be 
largely  the  same  as  in  the  existing  rules, 
but  would  be  rewritten  for  clarity. 

Section  206.100  Purpose  and  Scope 

This  section’s  contents  would  remain 
the  same  except  for  clarifications.  MMS 
rewrote  it  in  plain  English  to  improve 
clarity. 

Section  206.101  Definitions 

MMS  would  retain  most  of  the 
definitions  in  §  206.101,  many  of  those 
retained  were  rewritten  to  reflect  plain 
English.  New  definitions  to  support  the 
revised  valuation  procedures  are 
proposed  for:  Aggregation  point.  Crude 
oil  call.  Designee,  Exchange  agreement, 
Index  pricing,  Index  pricing  point, 
Location  differential,  Market  center, 
MMS-approved  publication,  NYMEX, 
Quality  differential,  and  Sale.  The 


definition  of  Allowance  would  be 
amended.  We  will  discuss  the  new  and 
amended  definitions  below  where  they 
appear  in  the  regulatory  text. 

The  proposed  rule  would  remove  the 
definitions  of  Marketing  affiliate,  Net- 
back  method,  Oil  shale,  Posted  price, 
Processing,  Selling  arrangement  and  Tar 
sands  because  they  no  longer  relate  to 
how  most  crude  oil  is  marketed  and  to 
the  structure  of  the  proposed  rules.  The 
definition  of  Lessee  would  be  revised  to 
reflect  the  new  definition  in  the  Federal 
Oil  and  Gas  Royalty  Simplification  and 
Fairness  Act  of  1996  (RSFA),  H.R.  1975, 
Public  Law  No.  104-185, 110  Stat.  1700. 
The  new  definition  of  Lessee  is:  any 
person  to  whom  the  United  States  issues 
an  oil  and  gas  lease  or  any  person  to 
whom  operating  rights  in  a  lease  have 
been  assigned.  The  definition  of  Like- 
quality  lease  products  also  would  be 
revised  under  a  new  definition  of  Like- 
quality  oil  to  support  the  new  valuation 
procedures.  We  will  discuss  this 
definition  below  where  it  appears  in  the 
regulatory  text. 


Section  206.102  How  do  I  calculate 
royalty  value  for  oil? 

This  section  would  explain  how 
lessees  must  calculate  the  value  of  oil 
production  for  royalty  purposes.  It  is  the 
principal  valuation  section  of  the 
proposed  rules. 

Tne  proposal  states  that  lessees  and 
designees,  defined  terms,  must  use  these 
valuation  provisions.  Under  the  Federal 
Oil  and  Gas  Royalty  Management  Act  of 
1962,  30  U.S.C.  1701  et  seq.,  as  recently 
amended  by  the  Federal  Oil  and  Gas 
Royalty  Simplification  and  Fairness  Act 
of  1996,  Pub  L.  104-185,  only  lessees 
are  liable  to  MMS  for  royalties.  Lessee 
includes  record  title  owners  and 
operating  rights  owners.  The  Royalty 
Simplification  and  Fairness  Act  also 
provides  that  lessees  may  designate  a 
designee  to  report  and  pay  royalties  on 
their  behalf.  Therefore,  these  proposed 
valuation  rules  apply  to  lessees  and 
designees. 

We  propose  to  revise  this  section  to 
reflect  major  changes  in  valuing  oil  not 
sold  under  an  arm’s-length  contract. 
Valuation  of  production  sold  under 
arm’s-length  contracts  would  essentially 
stay  the  same,  but  the  number  of 
transactions  considered  to  be  actual 
sales  at  arm’s-length  would  be  limited, 
as  explained  further  below. 

Paragraph  (a)  How  do  I  value  oil  sold 
under  an  arm’s-length  sales  contract? 
Proposed  paragraph  (a)  would  replace 
existing  paragraph  (b)  and  retain  the 
concept  that  if  you  sell  oil  under  an 
arm’s-length  contract,  the  royalty  value 
is  the  gross  proceeds  accruing  to  you. 
But  several  limitations  would  apply: 


First,  if  the  oil  sales  contract  doesn’t 
reflect  all  actual  consideration  you 
receive  directly  or  indirectly,  MMS 
could  require  royalty  valuation  under 
the  non-arm’s-length  index  pricing 
provisions  discussed  below,  or  the  total 
consideration  you  received,  whichever 
is  greater. 

Second,  if  MMS  finds  that  your  gross 
proceeds  under  the  arm’s-length 
contract  don’t  reflect  the  reasonable 
value  of  production  because  of 
misconduct  by  or  between  the 
contracting  parties,  or  because  you 
otherwise  breached  your  duty  to  market 
to  the  mutual  benefit  of  yourself  and  the 
lessor,  MMS  would  require  you  to  value 
your  oil  under  the  index  pricing 
provisions  discussed  below. 

However,  MMS  is  proposing  to  limit 
applicability  of  the  provision  allowing 
you  to  pay  royalty  based  on  your  gross 
proceeds  from  an  arm’s-length  sale. 

Even  if  you  sell  at  arm’s-length,  MMS 
would  require  you  to  value  your  oil 
production  under  the  index  pricing 
provisions  discussed  below  if  you  or 
your  affiliate  also  purchased  any  crude 
oil  from  an  unaffiliated  third  party  in 
the  United  States  during  the  two  years 
preceding  the  production  month.  If  your 
only  oil  purchases  were  from  your 
affiliate,  this  provision  is  not  triggered. 
However,  such  purchases  are  not  at 
arm’s-length,  thus  they  cannot  be  valued 
under  this  section. 

MMS  is  proposing  this  limitation 
because  of  concerns  that  multiple 
dealings  between  the  same  participants, 
while  apparently  at  arm’s-length,  may 
be  suspect  concerning  the  contractual 
price  terms.  Just  as  with  exchange 
agreements  (discussed  later),  a  producer 
may  have  less  incentive  to  capture  full 
market  value  in  its  sales  contracts  if  it 
knows  it  will  have  reciprocal  dealings 
where  it  may  be  able  to  buy  oil  at  less 
than  market  value.  Several  MMS 
consultants  reinforced  the  notion  that  as 
long  as  the  two  parties  maintain  relative 
parity  in  value  of  oil  production  traded, 
the  absolute  contract  price  in  any 
particular  transaction  has  little  meaning. 

MMS  would  also  like  comments  on  an 
alternative  proposal.  Under  this 
alternative,  MMS  would  accept  your 
arm’s-length  contract  price  paid  by  your 
purchaser  or  its  affiliates  as  value  unless 
during  the  two  years  preceding  the 
production  month  you  or  your  affiliate 
bought  oil,  gas,  or  any  other  goods  or 
services  from  that  same  purchaser.  MMS 
did  not  make  this  the  principal  proposal 
because  there  was  a  concern  that  it 
would  be  too  difficult  for  a  company  to 
determine  whether  it  bought  from  the 
same  party  (or  its  affiliates)  during  the 
two  years  preceding  the  production 
month.  Commenters  should  address  the 
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alternative  proposal  and  MMS’s 
concerns  about  the  difficulty  of 
application. 

Due  to  the  widespread  use  of 
exchange  agreements  and  frequent 
reciprocal  sales  among  companies — 
particularly  major  integrated  firms — 
MMS  expects  that  a  relatively  small 
volume  of  Federal  oil  production  would 
be  valued  using  the  arm’s-length  gross 
proceeds  method.  In  fact,  MMS 
considered  requiring  all  production  to 
be  valued  as  if  not  sold  at  arm’s  length. 
But  the  presence  of  true  arm’s-length 
sales,  especially  by  independent 
producers  with  no  reciprocal  purchases 
or  trades,  convinced  MMS  to  propose 
that  the  gross  proceeds  provision  be 
kept  for  such  circumstances. 

Also,  MMS  would  state  clearly  that 
you  may  not  use  gross  proceeds  to  value 
oil  you  dispose  of  under  an  exchange 
agreement.  The  limitation  applies  even 
if  the  exchange  otherwise  is  arm’s- 
length.  Therefore,  you  must  use  the 
index  pricing  provisions  to  value  the 
oil. 

An  Exchange  agreement  is  defined  in 
the  proposed  rules  as  an  agreement  by 
one  person  to  deliver  oil  to  another 
person  at  a  specified  location  in 
exchange  for  reciprocal  oil  deliveries  at 
another  location.  Such  agreements  may 
be  made  because  each  party  has  crude 
oil  production  closer  to  the  other’s 
refinery  or  transportation  facilities  than 
to  its  own,  so  each  may  gain  locational 
advantages.  Exchange  agreements  may 
or  may  not  specify  prices  for  the  oil 
involved  and  frequently  specify  dollar 
amounts  reflecting  location,  quality,  or 
other  differentials.  Buy/sell  agreements, 
which  specify  prices  to  be  paid  at  each 
exchange  point  and  may  appear  to  be 
two  separate  sales  within  the  same 
agreement,  are  considered  exchange 
agreements.  Transportation  agreements 
are  purely  to  accomplish  transportation. 
They  specify  a  location  differential  for 
moving  oil  from  one  point  to  the  other, 
with  redelivery  to  the  first  party  at  the 
second  exchange  point.  They  are  not 
considered  exchange  agreements. 

The  reason  MMS  would  not  accept 
the  contract  price  for  oil  subject  to  an 
exchange  agreement  is  that  the  prices 
stated  in  an  exchange  agreement  may 
not  reflect  actual  value.  For  example,  if 
the  market  value  of  oil  were  $20  per 
barrel  (bbl),  the  two  parties  to  the 
exchange  each  could  price  their  oil  at 
$16  bbl.  The  parties  can  insure  that  each 
remains  whole  by  using  a  location/ 
quality  differential  in  the  agreement. 
MMS’  consultants  also  supported  this 
view. 

Also,  this  paragraph  would  provide 
that  if  your  oil  production  is  subject  to 
a  crude  oil  call,  even  if  you  sell  it  under 


an  arm’s-length  sales  contract,  you  must 
value  it  under  the  index  pricing 
provisions. 

A  Crude  oil  call  is  defined  as  the  right 
of  one  person  to  buy  all  or  part  of  a 
second  person’s  oil  production  from  an 
oil  and  gas  property,  where  that  right  is 
a  condition  of  sale  or  farmout  of  that 
property  from  the  first  person  to  the 
second,  or  results  from  other 
transactions  between  them.  The  price 
basis  may  be  specified  in  advance.  As 
with  multiple  dealings  between  two 
parties,  MMS  would  presume  that  the 
price  of  oil  sold  under  arm’s-length 
contracts  subject  to  crude  oil  calls  is 
suspect.  This  is  because  the  sale  terms 
may  be  liberal  to  the  property  buyer  in 
return  for  a  favorable  product  purchase 
price  by  the  property  seller. 

MMS  also  is  proposing  to  add  a 
paragraph  (5)  to  clarify  how  pre¬ 
payments  made  to  reduce  or  buy  down 
the  purchase  price  of  oil  to  be  produced 
in  later  periods  would  be  treated  under 
the  gross  proceeds  provisions.  In  such  a 
circumstance,  you  must  allocate  the  pre¬ 
payment  over  the  production  whose 
price  the  payment  reduces  and  account 
for  the  payment  as  part  of  the  proceeds 
for  that  production  when  the  production 
occurs. 

By  way  of  illustration,  assume  that 
purchaser  and  seller  agree  to  renegotiate 
a  sales  contract  and  reduce  the  price  for 
future  production  of  one  million  bbl.  As 
part  of  the  renegotiation.  Purchaser 
makes  a  payment  of  $1  million.  Seller 
would  be  required  to  attribute  one 
dollar  to  each  barrel  produced  thereafter 
and  include  the  additional  dollar  in  the 
gross  proceeds  at  the  time  each  bbl  is 
produced  until  the  one  million  bbl. 
threshold  is  reached. 

Paragraph  (b)  What  else  must  I  do  if 
I  value  oil  under  an  arm’s-length 
contract?  Proposed  paragraph  (b) 
includes  several  of  the  provisions  of  the 
existing  rules,  but  rewritten  and 
reordered  for  clarity.  These  provisions 
replace  part  or  all  of  current  paragraphs 
(b)(l)(i),  (b)(2),  and  (j),  and  state  that: 

(1)  You  must  be  able  to  show  that 
your  contract  is  at  arm’s  length,  and  is 
a  Sale  (defined  term); 

(2)  MMS  may  require  certification  that 
the  arm’s-length  contract  provisions 
include  all  consideration  to  be  paid  by 
the  buyer;  and 

(3)  Value  determined  by  contract 
terms  will  be  based  on  the  highest  price 
a  prudent  lessee  may  legally  receive.  If 
you  don’t  take  proper  or  timely  action 
to  get  your  entitled  prices/benefits,  you 
must  pay  royalties  on  the  entitled 
amounts.  But  if  you  make  timely, 
reasonably  documented  application  for 
a  price  increase  or  benefit  allowed 
under  your  contract  and  the  purchaser 


refuses,  you  will  not  owe  additional 
royalties  until  or  unless  you  receive  the 
additional  monies  or  consideration. 

This  provision  would  not  permit  you  to 
avoid  royalty  obligations  where  a 
purchaser  doesn’t  pay,  or  pay  timely,  for 
a  quantity  of  oil. 

Paragraph  (c)  How  do  I  value  oil  not 
sold  under  an  arm’s-length  contract? 
Proposed  paragraph  (c)  would  replace 
the  ordered  benchmarks  under  existing 
paragraph  (c).  The  current  benchmarks 
rely  heavily  on  posted  and  contract 
prices.  Since  many  contract  prices  are 
tied  to  postings,  the  influence  of  posted 
prices  is  magnified.  MMS  is  proposing 
a  different  valuation  approach  because 
market  conditions  have  changed. 
Moreover,  the  widespread  use  of 
exchange  agreements  and  reciprocal 
sales  as  well  as  difficulties  with  relying 
on  posted  price,  cast  additional  doubt 
on  the  usefulness  of  many  apparent 
arm’s-length  sales  prices  as  a  good 
measure  of  market  value.  Given  the 
mounting  evidence  that  posted  prices 
frequently  do  not  reflect  value  in  today’s 
marketplace,  the  proposed  valuation 
standards  do  not  rely  at  all  on  postings. 
Instead,  after  consulting  various  crude 
oil  pricing  experts  and  considerable 
deliberation,  MMS  proposes  the 
following  procedures: 

Under  paragraph  (c)(1),  if  you  sell  or 
transfer  your  oil  to  an  affiliate  and  either 
the  affiliate  or  another  affiliate  disposes 
of  oil  under  an  arm’s-length  sales 
contract,  you  have  a  choice  of  valuation 
methods.  The  first  choice  would  be  to 
value'it  like  an  arm’s-lengths  sale  under 
paragraph  (a)  and  use  gross  proceeds  for 
your  affiliate’s  arms-length  sales. 
However,  the  limitations  in  paragraph 
(a)  apply  as  well.  For  example,  if  you  or 
your  affiliate  purchased  oil  from  an 
unaffiliated  third  party  in  the  United 
States  during  the  two  year  period 
preceding  the  production  month,  you 
cannot  use  the  gross  proceeds  valuation 
method. 

The  second  choice  would  be  to  use 
the  index  pricing  method  in  paragraph 
(c)(2),  which  is  the  method  that  applies 
to  all  other  non-arm’s-length 
transactions.  We  explain  the  details  of 
that  method  below. 

When  you  make  your  election  to  use 
either  the  gross  proceeds  methods  or  the 
index  pricing  method,  you  would  be 
required  to  apply  the  same  election  to 
value  all  oil  that  is  produced  from  all 
your  Federal  leases  that  is  subject  to 
paragraph  (c)(1)  ( i.e .  where  your  affiliate 
sells  the  oil  at  arm’s  length).  You  may 
not  use  gross  proceeds  for  some  leases 
and  index  pricing  for  others.  This  is 
intended  to  prevent  lessees  and 
designees  from  choosing  the  method 
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that  would  be  to  their  advantage  on  a 
lease-by-lease  basis. 

The  election  to  use  gross  proceeds  or 
index  pricing  could  be  changed.  You 
may  change  your  election  on  January  1 
of  the  second  year  after  the  rule  is 
effective  and  on  January  1  of  each 
second  year  thereafter.  If  new  sales 
arrangements  are  made  during  the 
election  period  that  would  come  under 
paragraph  (c)(1)  for  valuation  purposes, 
your  existing  election  would  apply.  If 
you  had  not  previously  made  an 
election,  because  you  did  not  have  any 
production  subject  to  valuation  under 
paragraph  (c)(1),  you  could  make  the 
election  when  you  start  reporting  the 
new  sales  arrangement. 

If  neither  you  nor  your  affiliate 
disposes  of  die  oil  under  an  arm’s- 
length  sales  contract,  then  you  would  be 
required  to  value  your  oil  under 
paragraph  (c)(2).  This  would  include 
situations  where  you  or  your  affiliate 
refines  or  otherwise  disposes  of  the  oil. 

It  also  would  include  all  exchange 
transactions,  even  if  the  exchange  is 
arm’s  leneth. 

The  index  pricing  method  you  would 
use  under  paragraph  (c)(2)  would 
depend  upon  whether  your  leases  are  in 
California  or  Alaska.  For  leases  not  in 
California  or  Alaska,  the  royalty  value 
would  be  the  average  of  the  daily 
NYMEX  futures  settle  prices  for  the 
Domestic  Sweet  Crude  Oil  contract  for 
the  prompt  month.  The  prompt  month 
is  the  earliest  month  for  which  futures 
are  traded  on  the  first  day  of  the 
production  month.  You  would  adjust 
the  NYMEX  price  for  location/quality 
differentials  and  transportation  costs, 
which  are  addressed  later  in 
§  206.105(c). 

Attached  Appendix  B  is  an  example 
of  the  NYMEX-based  index  pricing 
method.  Assume  that  the  production 
month  is  September  1996.  The  prompt 
month  would  then  be  October  1996,  the 
prompt  month  in  effect  on  September  1. 
In  this  instance,  October  1996  oil 
futures  are  traded  on  the  NYMEX  from 
August  21, 1996,  through  September  20, 
1996.  The  average  of  the  daily  NYMEX 
futures  settle  prices  for  the  October  1996 
prompt  month  (determined  by  averaging 
the  daily  prices  for  8/21  to  9/20)  is 
$23.13  per  bbl.  This  price  would  be 
adjusted  for  location/quality 
differentials  and  transportation 
(discussed  later)  to  determine  the  proper 
oil  value  for  September  production. 

MMS  searched  for  indicators  to  best 
reflect  current  market  prices  and  settled 
on  NYMEX  for  several  reasons.  It 
represents  the  price  for  a  widely  traded 
domestic  crude  oil  (West  Texas 
Intermediate  at  Cushing  Oklahoma),  and 
there  is  little  likelihood  that  any 


particular  participant  in  NYMEX  trading 
could  impact  the  price.  Also,  NYMEX 
prices  were  regarded  by  many  of  the 
experts  MMS  consulted  to  be  the  best 
available  measure  of  oil  market  value. 
The  most  difficult  problem,  as  will  be 
discussed  in  more  detail  below,  would 
be  to  make  appropriate  location  and 
quality  adjustments  when  comparing , 
the  NYMEX  crude  with  the  crude 
produced.  Other  indicators  MMS 
considered  included  spot  prices  as 
tabulated  by  various  publications  and  * 
the  P-plus  market.  The  P-plus  assesses 
premiums  over  posted  prices  to  reflect 
oil  market  value  on  any  given  day.  Spot 
prices  offer  the  advantage  that  they  are 
published  for  several  different  locations 
and  might  involve  somewhat  less 
difficult  location  and  quality 
adjustments.  MMS  is  proposing  NYMEX 
prices  primarily  because  they  are 
perceived  to  best  reflect  current 
domestic  crude  market  value  on  any 
given  day  and  the  minimal  likelihood 
that  any  one  party  could  influence 
them. 

MMS  also  considered  timing  of 
NYMEX  application.  Since  the  prompt 
month  changes  around  the  21st  of  any 
given  production  month,  two  different 
prompt  months  exist  during  the 
production  month.  MMS  decided  to  use 
the  prompt  month  in  effect  on  the  first 
day  of  the  production  month.  This 
would  result  in  the  current  month’s 
production  being  valued  at  the  nearest 
month’s  futures  price.  Although  it  is  a 
futures  price,  it  would  reflect  the 
market’s  assessment  of  value  during  the 
production  month.  MMS  found  this 
preferable  to  using  a  one-month-earlier 
futures  price,  where  the  price  would 
apply  to  deliveries  in  the  production 
month  but  would  be  determined  in  an 
earlier  time  period.  The  daily  closing 
NYMEX  prices  are  widely  available  in 
most  major  newspapers  and  various 
other  publications. 

MMS  requests  comments  on  each  of 
the  following,  and  any  other  related 
issues  you  may  want  to  address: 

•  Use  of  market  indicators  (indices)  to 
determine  royalty  value  under 
paragraph  (c)(2), 

•  Use  of  NYMEX  as  the  index  value, 
and  possible  alternatives,  and 

•  Selection  of  the  proper  prompt 
month. 

MMS  is  proposing  a  different 
procedure  for  California  and  Alaska 
production  largely  because  of  the 
geographical  isolation  of  these  markets. 
The  distance  from  the  mid-continent 
markets  would  lead  to  great  difficulties 
in  making  meaningful  adjustments  from 
the  NYMEX  price.  MMS  believes  that  a 
more  localized  market  indicator  would 
better  represent  royalty  value.  Several 


spot  prices  are  published  for  different 
types  of  California  crude  oil  at  different 
locations,  as  well  as  P-plus  prices.  But 
none  of  these  prices  attaches  to  large 
enough  volumes  for  MMS  to 
recommend  that  they  apply  as  royalty 
value.  The  ANS  spot  prices,  on  the  other 
hand,  represent  large  volumes  of  oil 
delivered  into  the  California  market  and 
used  as  refinery  feedstock.  Also,  several 
of  the  experts  who  gave  presentations  to 
MMS  recommended  use  of  adjusted 
ANS  spot  prices  as  the  best  indicator  of 
value  for  California  and  Alaska 
production.  You  v/ould  adjust  these 
ANS  prices  for  location/ quality 
differentials  or  transportation  costs 
under  §  206.105(c). 

Attached  as  Appendix  C  is  an 
example  of  the  index  pricing  method 
utilizing  ANS  spot  prices  for  California 
production.  Assume  that  the  production 
month  is  September  1396  and  that 
Platt’s  Oilgram  is  an  MMS-approved 
publication.  For  the  October  1996  spot 
sales  delivery  month,  spot  sales  prices 
are  assessed  from  August  26, 1996, 
through  September  25, 1996.  The  daily 
mean  spot  price  assessments  for  the 
month  are  averaged  to  arrive  at  the  ANS 
price  basis,  in  this  case  $21.25  per  bbl. 
This  price  would  be  adjusted  for 
location/quality  differentials  and 
transportation  (discussed  later)  to 
determine  the  proper  value  for  your  oil. 

MMS  requests  comments  on  each  of 
the  following,  and  any  other  related 
issues  you  may  want  to  address: 

•  Use  of  a  different  market  indicator 
for  California  and  Alaska  than  for  the 
rest  of  the  country, 

•  Use  of  ANS  spot  prices  as  the 
indicator  of  oil  market  value,  and 

•  Possible  alternative  market 
indicators  for  California  and  Alaska. 

MMS  recognizes  that  markets  change 
and  that  the  NYMEX  prices  or  the  ANS 
spot  prices  may  either  become 
unavailable  or  no  longer  represent  a 
reasonable  basis  for  royalty  value.  For 
example,  the  lifting  of  export 
restrictions  on  ANS  production  and  the 
decline  of  that  production  may 
substantially  reduce  the  impact  of  ANS 
crude  on  the  California  market. 

Under  paragraph  (c)(3),  if  MMS 
determines  that  an  index  no  longer  is 
available  or  that  it  no  longer  represents 
a  reasonable  value,  MMS  will,  by  rule, 
amend  paragraph  (c)(2)  to  establish  a 
substitute  method. 

Proposed  paragraph  (c)(4)  states  that 
MMS  periodically  would  publish  in  the 
Federal  Register  a  listing  of  MMS- 
approved  publications  for  determining 
the  appropriate  NYMEX  or  ANS  prices. 
MMS-approved  publication  is  a  defined 
term  that  would  mean  any  publication 
on  this  list  (or  those  on  the  fist 
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discussed  later  for  determining  location 
differentials).  The  criteria  MMS  would 
consider  in  determining  acceptability 
would  include,  but  not  be  limited  to, 
whether  the  publications: 

•  are  frequently  used  by  buyers  and 
sellers, 

•  are  frequently  referenced  in 
purchase  or  sales  contracts, 

•  use  adequate  survey  techniques, 
including  development  of  spot  price 
estimates  based  on  daily  surveys  of 
buyers  and  sellers  of  ANS  crude  oil,  and 

•  are  independent  from. MMS,  other 
lessors,  and  lessees. 

The  first  two  criteria  reflect  the 
importance  of  publications  used  in 
ongoing  oil  marketing.  The  third  reflects 
the  importance  of  the  publication’s 
survey  procedures  in  assessing  spot 
price  levels,  because  the  proposed 
California  and  Alaska  valuation 
procedure  depends  on  ANS  spot  prices. 
The  last  factor  requires  that  the 
publication  be  unbiased  by  the  interests 
of  anyone  involved.  MMS  requests 
comments  on  specific  publications  that 
should  be  approved  for  use  in  applying 
these  rules. 

Proposed  paragraph  (c)(5)  would 
provide  that  publications  could  petition 
MMS  to  become  an  acceptable 
publication. 

Proposed  paragraph  (c)(6)  would 
provide  that  MMS  will  specify  which 
tables  in  the  publications  must  be  used 
to  determine  index  prices. 

In  addition  to  comments  on  the  index- 
based  valuation  procedures  discussed 
above,  MMS  requests  specific  comments 
on  alternative  valuation  techniques 
based  on  local  market  indicators.  MMS 
believes  that  today’s  oil  marketing  is 
driven  largely  by  the  NYMEX  market. 
Also,  the  proposed  rules  should 
promote  certainty  for  all  involved.  But 
the  location/ quality  adjustments  needed 
to  derive  lease  value  using  NYMEX 
would  involve  considerable 
administrative  effort  for  all  involved. 
MMS  requests  suggestions  on  ways  to 
value  Federal  oil  production  based  on 
market  indicators  in  the  vicinity  of  the 
lease,  with  the  following  in  mind: 

(1)  The  methods  should  not  rely  on 
posted  prices  unless  they  account  for 
the  difference  between  postings  and 
market  value. 

(2)  The  methods  must  account  for 
value  differences  related  to  quality  and 
location. 

(3)  The  methods  must  be  widely 
applicable  and  flexible  enough  to  apply 
nationwide. 

(4)  Most  importantly,  the  methods 
must  reflect  the  general  concepts  of  fair 
market  value — the  agreed-upon  cash 
price  between  willing  and 


knowledgeable  buyers  and  sellers  if 
neither  were  under  undue  pressure. 

Paragraph  (d) — What  else  must  I  do  if 
lvalue  oil  under  paragraph  (c)? 

Proposed  paragraph  (d)  includes  the 
same  content  as  existing  paragraph 
(e)(1),  but  rewritten  for  clarity.  We  did 
modify  the  paragraph  on  your  obligation 
to  place  oil  in  marketable  condition  at 
no  cost  to  the  Federal  Government  to 
clarify  that  it  includes  a  duty  to  market 
the  oil.  This  is  consistent  with  several 
interior  Board  of  Land  Appeals 
decisions  construing  this  rule.  See 
Walter  Oil  and  Gas  Corporation,  111 
IBLA  260  (1989). 

Paragraph  (e)—What  other  general 
responsibilities  do  I  have  under  this 
section?  Proposed  paragraphs  (e)(1), 
(e)(2),  and  (e)(3)  include  the  same 
content  as  existing  paragraphs  (i),  (d), 
and  (f),  respectively,  but  are  rewritten 
for  clarity  and  rearranged  for  a  more 
logical  grouping. 

Paragraph  (f)  May  I  ask  MMS  to 
determine  value?  Proposed  paragraph  (f) 
includes  the  same  content  as  existing 
paragraph  (g),  but  is  rewritten  for 
clarity. 

Paragraph  (g)  How  do  value 
redeterminations  relate  to  audit 
periods?  Proposed  paragraph  (g) 
includes  the  content  of  existing 
paragraph  (k),  but  is  rewritten  for 
clarity. 

Paragraph  (h)  Does  MMS  protect 
information  I  provide?  Proposed 
paragraph  (h)  includes  the  content  of 
existing  paragraph  (1),  but  is  rewritten 
for  clarity. 

Deletion  of  existing  paragraphs  (e)(2) 
and  (h).  MMS  proposes  to  delete 
existing  paragraph  (e)(2),  which  requires 
lessees  to  notify  MMS  if  they  determine 
Value  under  existing  paragraphs  (c)(4)  or 
(c)(5).  Since  MMS  proposes  to  delete 
those  paragraphs,  paragraph  (e)(2)  no 
longer  would  apply. 

MMS  also  proposes  to  delete 
paragraph  (h),  which  says  royalty  value 
will  not  be  less  than  the  lessee’s  gross 
proceeds,  less  applicable  allowances. 
This  clause  would  have  little  meaning 
given  the  proposed  royalty  valuation 
revisions.  For  those  arm’s-length 
situations  where  the  lessee  is  not 
required  to  value  its  production  at  an 
index  price,  value  would  already  be  the 
lessee’s  gross  proceeds.  And  under 
either  proposed  index  valuation 
procedure — California/ Alaska  or  rest-of- 
country — the  derived  value  would  be  a 
proxy  for  gross  proceeds.  MMS  requests 
specific  comments  on  deletion  of 
paragraph  (h). 

Section  206.103  Point  of  royalty 
settlement 

This  section  would  not  be  changed. 


Section  206.104  Transportation 
allowances  and  other  adjustments — 
general 

Paragraph  (a)  What  transportation 
allowances  are  permitted  when  I  value 
production  based  on  my  gross  proceeds? 
Proposed  paragraph  (a)  is  similar  to 
paragraph  (a)  of  the  present  rule,  but 
would  apply  only  when  you  value  your 
production  based  on  gross  proceeds. 

The  proposed  paragraph  would  be 
rewritten  to  reflect  clarity. 

Paragraph  (b)  What  transportation 
allowances  and  other  adjustments  apply 
when  I  value  production  based  on  index 
pricing?  Proposed  new  paragraph  (b) 
would  state  that  if  you  value  oil  based 
on  index  pricing  (NYMEX  or  ANS  spot 
pricing)  under  Section  206.102(c)(2), 
MMS  will  allow  certain  transportation 
costs  and  other  adjustments  to  value. 

We  discuss  those  costs  and  adjustments 
below  under  §  206.105(c). 

Paragraph  (c)  Are  there  limits  on  my 
transportation  allowance?  Proposed 
paragraphs  (c)(1)  and  (c)(2)  include  the 
substance  of  existing  paragraphs  (b)(1) 
and  (b)(2)  respectively,  but  rewritten  for 
clarity  and  to  reflect  plain  English  The 
proposed  paragraphs  also  would  specify 
the  point  where  the  50-percent-of-value 
limitation  would  be  calculated  if  you 
value  oil  based  on  index  pricing. 

Paragraph  (d)  How  must  I  allocate 
transportation  costs?  Proposed 
paragraph  (d)  is  essentially  the  same  as 
existing  paragraph  (c). 

Paragraph  (e)  What  additional 
payments  may  I  be  liable  for?  Proposed 
paragraph  (e)  is  existing  paragraph  (d) 
rewritten  for  clarity. 

Section  206.105  Determination  of 
transportation  allowances 

Paragraph  (a)  would  not  be  changed. 
Paragraph  (b)  would  be  changed  by 
deleting  paragraph  (b)(5).  The  existing 
paragraph  (b)(5)  allows  a  lessee  to  apply 
for  an  exception  from  the  requirements 
that  it  compute  actual  costs  of 
transportation  and  use  a  Federal  Energy 
Regulatory  Commission  (FERC)  or  State 
approved  tariffs.  MMS  believes  that  the 
use  of  actual  costs  is  fair  to  lessees  and 
that  the  existing  requirement  to  use  a 
FERC  approved  tariff  is  no  longer  a 
viable  alternative  since  FERC  ruled  that 
it  lacks  jurisdiction  to  enforce  the 
Interstate  Commerce  Act  with  respect  to 
oil  pipelines  located  wholly  on  the 
Offshore  Continental  Shelf.  See  Oxy 
Pipeline,  Inc.,  61  FERC  1  61,051  (1992) 
and  Bonito  Pipe  Line  Company,  61 
FERC  1  61,050  (1992). 

Paragraph  (c)  What  adjustments  and 
transportation  allowances  apply  when  I 
use  index  pricing?  Proposed  paragraph 
(c)(1)  describes  allowable  transportation 
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cost  deductions  and  mandatory 
adjustments  to  index  prices  where  you 
value  your  oil  based  on  index  pricing 
under  §  206.102(c)(2).  The  allowable 
adjustments  and  deductions  would 
reflect  the  location/quality  differentials 
and  transportation  costs  associated  with 
value  differences  between  oil  produced 
at  the  lease  and  oil  at  the  index  pricing 
point.  Although  location  differentials 
would  reflect  differences  in  value  of  oil 
at  different  locations,  they  are  not 
transportation  cost  allowances.  In  fact 
they  may  increase  a  value  rather  than 
decreasing  it  as  do  transportation 
allowances.  Quality  differentials  would 
reflect  differences  in  the  value  of  oil  due 
to  different  API  gravities,  sulfur  content, 
etc.  Location  differentials  generally  also 
encompass  quality  differentials. 

Proposed  paragraph  (c)(1)  identifies  the 
specific  adjustments  and  allowances 
that  may  apply  to  your  production. 
Proposed  paragraphs  (c)(2)  and  (c)(3) 
identify  which  of  those  adjustments  and 
allowances  would  apply  to  you  in 
different  circumstances.  The  possible 
adjustments  and  allowances  are: 

(1)  A  location/quality  differential  to 
reflect  the  difference  in  value  between 
crude  oils  at  the  index  pricing  point  (for 
example,  West  Texas  Intermediate  at 
Cushing,  Oklahoma)  and  the 
appropriate  market  center  (for  example. 
Light  Louisiana  Sweet  at  St.  James, 
Louisiana)  (proposed  paragraph 
(c)(l)(i)).  Index  pricing  point  is  the 
physical  location  where  a  given  price 
index  such  as  NYMEX  or  ANS  spot 
prices  is  established.  For  NYMEX,  that 
location  is  Cushing,  Oklahoma.  For 
ANS,  that  location  is  either  Los  Angeles 
or  San  Francisco.  Market  center  would 
be  defined  as  a  major  destination  point 
for  crude  oil  sales,  refining,  or 
transshipment.  As  used  here,  market 
centers  are  locations  where  trade 
publications  provide  crude  oil  spot 
price  estimates.  The  market  center  that 
you  would  use  is  the  point  where  oil 
produced  firom  your  lease  or  unit 
ordinarily  would  flow  if  not  disposed  of 
at  an  earlier  point. 

For  any  given  production  month,  the 
market  center-index  pricing  point 
location/quality  differential  would  be 
the  difference  between  the  average  spot 
prices  for  the  respective  locations  as 
published  in  an  MMS-approved 
publication.  (MMS-approved 
publications  as  used  here  are  discussed 
below.)  The  purpose  of  this  differential 
is  to  derive  a  NYMEX  price  at  the 
market  center  by  adjusting  the  NYMEX 
price  at  the  index  pricing  point  to  the 
general  quality  of  crude  typically  traded 
at  the  market  center,  and  otherwise  to 
reflect  location/quality  value  differences 
at  the  appropriate  market  center. 


Attached  as  Appendices  D  and  E  are 
examples  of  how  the  average  of  the 
daily  spot  prices  are  calculated  for  the 
index  pricing  point  (Cushing,  OK)  and 
an  OCS  market  center  (St.  James,  LA), 
respectively.  The  value  difference 
between  the  two  spot  price  averages  is 
the  location  differential  between  the 
index  pricing  point  and  the  market 
center. 

Assume  that  Platt’s  Oilgram  is  an 
MMS-approved  publication.  For  the 
October  1996  delivery  month,  spot  sales 
prices  are  assessed  from  August  26, 

1996,  through  September  25, 1996.  The 
average  of  the  daily  (mean)  spot  price 
assessments  for  the  month  is  utilized  to 
calculate  the  location  differential.  In 
this  instance,  the  average  price  for 
Cushing  is  $23.46  per  bbl.  and  the 
average  price  for  St.  James  is  $23.68  per 
bbl.  Since  the  St.  James  price  is  $.22  per 
bbl.  higher  than  the  Cushing  price,  the 
$.22  per  bbl.  would  be  added  to  the 
NYMEX-based  price  (or  a  deduction 
would  be  made  if  the  St.  James  price 
were  lower  than  the  Cushing  price). 

(2)  An  express  location/quality 
differential  under  your  arm’s-length 
exchange  agreement  that  includes  a 
clearly  identifiable  location/quality 
differential  for  the  crude  oil  value 
difference  between  the  market  center 
and  the  aggregation  point  (proposed 
paragraph  (c)(l)(ii)). 

Aggregation  point  would  mean  a 
central  point  where  production  from 
various  leases  or  fields  is  aggregated  for 
shipment  to  market  centers  or 
refineries — including,  but  not  limited  to, 
blending  and  storage  facilities  and 
connections  where  pipelines  join.  The 
aggregation  point  to  which  oil  produced 
from  your  lease  or  unit  ordinarily  flows 
would  be  the  aggregation  point  involved 
in  this  differential.  In  the  many  cases 
that  MMS  expects  will  involve  such 
agreements,  the  differential  stated  in  the 
agreement  should  reflect  actual  value 
differences  resulting  from  differences  in 
location  and  quality  between  crude  oils 
at  the  aggregation  point  and  the 
associated  market  center. 

(3)  A  location/quality  differential  that 
MMS  would  publish  annually  that  you 
would  use  if  you  do  not  dispose  of 
production  under  an  arm’s-length 
exchange  agreement  that  contains  an 
express  differential  as  described  above 
(proposed  paragraph  (c)(l)(iii)).  MMS 
would  publish  this  differential  for  each 
aggregation  point  and  an  associated 
market  center.  MMS  would  also  classify 
pipeline  terminations  at  refining  centers 
as  aggregation  points.  An  aggregation 
point  may  be  associated  with  more  than 
one  market  center.  As  discussed  in  more 
detail  below,  MMS  periodically  will 
publish  in  the  Federal  Register  a  list  of 


market  centers  and  associated 
aggregation  points.  The  differential 
would  represent  crude  oil  value 
differences  due  to  location  and  quality 
factors.  MMS  would  acquire  the 
information  needed  to  calculate  these 
differentials  specific  from  exchange 
agreement  data  provided  by  lessees  and 
their  affiliates  on  a  new  reporting  form 
(Form  MMS—4415)  discussed  below. 

You  would  apply  the  differential  on  a 
calendar  production  year  basis.  This 
means  you  would  apply  it  for  the 
reporting  months  of  February  through 
the  following  January. 

(4)  Either  your  actual  transportation 
costs  from  the  lease  to  the  aggregation 
point  as  determined  under  §  206.105 
(proposed  paragraph  (c)(l)(iv))  or  actual 
transportation  costs  from  the  lease  to  the 
market  center  (proposed  paragraph 
(c)(l)(v)).  MMS  is  not  proposing  to 
change  the  existing  methods  to  calculate 
transportation  allowances.  The 
allowance  would  terminate  at  the 
aggregation  or  market  center  point 
whichever  is  applicable  to  your 
situation  as  part  of  the  total  adjustment 
to  derive  an  index  price  based  value  at 
the  lease. 

The  purpose  of  these  adjustments  and 
allowances  is  to  reflect  value  differences 
for  crude  oil  production  of  different 
qualities  and  at  different  locations  to 
derive  value  at  the  lease.  The  location 
differentials  between  the  index  pricing 
point  and  the  market  center,  and 
between  the  market  center  and  the 
aggregation  point,  would  not  necessarily 
reflect  transportation  alone.  They  would 
represent  the  overall  market  assessment 
of  the  different  relative  values  of  similar 
crude  oil  delivered  at  different 
locations.  Only  the  actual  transportation 
costs  from  the  lease  to  the  aggregation 
point  or  market  center  would  .^present 
pure  transportation  costs. 

Alternatives  for  methods  other  than 
location/quality  differentials  include 
using  index  values  with  no  location 
adjustments  to  picking  a  specific 
percentage  deduction  from  the  index 
value  to  generically  reflect  location 
differentials.  A  variation  of  the*  latter 
would  be  to  develop  percentage  or 
absolute  dollar  deductions  for  different 
geographical  zones.  In  addition  to 
specific  comments  on  the  proposed 
method  of  adjusting  index  values,  MMS 
requests  suggestions  on  alternative 
methods. 

Proposed  paragraph  (c)(2)  specifies 
which  of  the  adjustments  and 
allowances  described  above  apply  to 
you  in  various  situations  if  your  lease  is 
not  located  in  California  or  Alaska.  If 
you  dispose  of  your  production  under 
an  arm’s-length  exchange  agreement  and 
the  agreement  has  an  express  location/ 
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quality  differential  to  reflect  the 
difference  in  value  between  the 
aggregation  point  for  your  lease  and  an 
associated  market  center,  then  you 
would  use  three  of  the  four  possible 
adjustments  and  allowances. 

Specifically,  you  would  use  the  market 
center-index  pricing  point  location/ 
quality  differential  under  paragraph 
(c)(l)(i),  the  aggregation  point-market 
center  differential  specified  in  your 
exchange  agreement  under  paragraph 
(c)(l)(ii),  and  the  actual  transportation 
costs  from  the  lease  to  the  aggregation 
point  under  paragraph  (c)(l)(iv). 

Attached  as  Appendix  F  is  an 
example  of  a  NYMEX-based  royalty 
computation  for  OCS  Louisiana 
production.  The  procedures  for 
calculating  the  NYMEX  price  and  index 
pricing  point/market  center  location 
differential  have  been  discussed  above 
and  are  illustrated  at  Appendices  B,  D, 
and  E. 

The  deduction  to  the  NYMEX-based 
price  for  the  location/quality  differential 
between  the  market  center  and 
aggregation  point  will  be  the  actual 
exchange  agreement  differential  or  an 
MMS-published  differential.  (For  the 
purposes  of  this  example,  (Appendix  F) 
we  used  $.40  per  bbl.) 

The  transportation  allowance 
deduction  from  the  NYMEX-based  price 
will  be  the  cost  of  transport  between  the 
lease  and  aggregation  point.  (For  the 
purposes  of  this  example,  (Appendix  F) 
we  used  $.90  per  bbl.). 

If  you  do  not  move  lease  production 
through  a  MMS-identified  aggregation 
point  to  a  MMS-identified  market 
center,  but  instead  move  it  directly  to  an 
alternate  disposal  point  (for  example, 
your  own  refinery),  then  you  would  use 
only  two  of  the  adjustments  and 
allowances.  You  would  use  the  market 
center-fndex  pricing  point  location/ 
quality  differential  under  paragraph 
(c)(l)(i)  and  the  actual  transportation 
costs  from  the  lease  to  the  alternate 
disposals  point  under  paragraph 
(c)(l)(iv).  In  this  event,  the  alternate 
disposal  point  is  the  aggregation  point 
for  purposes  of  that  paragraph.  The 
market  center  for  purposes  of  paragraph 
lc)(l)(iv)  is  the  market  center  nearest  the 
lease  where  there  is  a  published  spot 
price  for  crude  oil  of  like  quality  to  your 
oil.  Like-quality  oil  would  mean  oil  with 
similar  chemical,  physical,  and  legal 
characteristics.  For  example.  West  Texas 
Sour  and  Wyoming  Sour  would  be  like- 
quality,  as  would  West  Texas 
Intermediate  and  Light  Louisiana  Sweet. 

For  example,  a  Wyoming  Sour  crude 
producer  might  transport  its  oil  directly 
to  a  refinery  in  Salt  Lake  City  without 
accessing  any  defined  aggregation 
points  or  market  centers.  In  this  case 


West  Texas  Sour  crude  at  Midland, 
Texas,  might  represent  the  crude  oil/ 
market  center  combination  nearest  to 
the  oil  produced.  The  market  center- 
index  pricing  point  location/quaiity 
differential  under  paragraph  (c)(l)(i) 
would  then  be  the  difference  in  the  spot 
price  between  West  Texas  Intermediate 
at  Cushing,  Oklahoma,  and  West  Texas 
Sour  at  Midland,  Texas  as  published  in 
an  MMS-approved  publication.  In 
addition  to  that  adjustment,  the 
producer  would  be  entitled  to  an 
allowance  for  the  actual  transportation 
costs  from  the  lease  in  Wyoming  to  Salt 
Lake  City.  MMS  has  determined  that 
this  method  is  the  best  way  to  calculate 
the  differences  in  value  between  the 
lease  and  the  index  pricing  point  due  to 
location,  quality,  and  transportation 
when  the  production  is  not  actually 
moved  to  a  market  center. 

In  all  other  situations,  you  would  use 
the  market  center-index  pricing  point 
location/quality  differential  (paragraph 
(c)(l)(i)),  the  MMS-published 
aggregation  point-market  center 
location/quality  differential  under 
paragraph  (c)(l)(iii),  and  the  actual 
transportation  costs  from  the  lease  to  the 
aggregation  point  (paragraph  (c)(l)(iv)). 
These  adjustments  and  allowances 
cover  all  location,  quality,  and 
transportation  differences  in  value 
between  the  lease  and  the  index  pricing 
point. 

Proposed  paragraph  (c)(3)  specifies 
which  of  the  adjustments  and 
allowances  apply  to  you  in  various 
situations  if  your  lease  is  located  in 
California  or  Alaska.  In  this  context,  the 
index  pricing  point  (where  ANS  crude 
is  delivered  in  Los  Angeles  or  San 
Francisco)  would  be  synonymous  with 
the  market  center.  The  allowable 
adjustments  would  still  be  the 
reasonable  location/quality  differentials 
and  transportation  allowances 
associated  with  value  differences 
between  production  at  the  lease  and  the 
index  pricing  point.  But  since  the  index 
pricing  point  and  market  center  would 
coincide,  there  would  be  no  differential 
applicable  between  those  two  points. 
Thus,  if  you  dispose  of  your  production 
under  an  arm’s-length  exchange 
agreement  and  the  agreement  has  an 
express  location/quality  differential  to 
reflect  the  difference  in  value  between 
the  aggregation  point  for  your  lease  and 
an  associated  market  center,  then  you 
would  use  the  aggregation  point-market 
center  differential  specified  in  your 
exchange  agreement  under  paragraph 
(c)(l)(ii),  and  the  actual  transportation 
costs  from  the  lease  to  the  aggregation 
point  under  paragraph  (c)(l)(iv).  If  you 
move  your  oil  directly  to  a  market 
center  then  you  would  use  the  actual 


transportation  costs  from  the  lease  to  the 
market  center  under  paragraph  (c)(l)(v). 

Attached  as  Appendix  G  is  an 
example  of  an  ANS-based  royalty 
computation  for  onshore  California 
production.  The  procedure  for 
calculating  the  ANS  price  has  been 
discussed  above  and  is  illustrated  at 
Appendix  C. 

The  deduction  to  the  ANS-based  price 
for  the  location/quality  differential 
between  the  market  center  (Los  Angeles 
using  ANS  spot  prices)  and  aggregation 
point  will  be  the  actual  exchange 
agreement  differential  or  an  MMS- 
published  differential.  (For  the  purposes 
of  this  example,  (Appendix  G)  v’e  used 
$4.78  per  bbl.) 

The  transportation  allowance 
deduction  from  the  ANS-based  price 
will  be  the  cost  of  transport  between  the 
lease  and  aggregation  point.  (For  the 
purposes  of  this  example  (Appendix  G) 
we  used  $.20  per  bbl.) 

If  you  do  not  move  lease  production 
through  a  MMS-identified  aggregation 
point  to  a  MMS-identified  market 
center,  but  instead  move  it  directly  to  an 
alternate  disposal  point  (for  example, 
your  own  refinery),  then  you  would  use 
the  actual  transportation  costs  from  the 
lease  to  the  alternate  disposal  point 
under  paragraph  (c)(l)(iv).  (Again,  the 
alternate  disposal  point  is  the 
aggregation  point  for  purposes  of  that 
paragraph.)  In  addition,  you  would  use 
a  location/quality  differential  calculated 
as  the  difference  between  the  average 
spot  prices  for  the  production  month  in 
a  MMS-approved  publication  at  the 
aggregation  point  nearest  the  lease  for 
which  spot  prices  for  like-quality  crude 
oil  are  published  and  the  published  spot 
prices  or  ANS  crude  oil  at  the  associated 
market  center/index  pricing  point.  For 
example,  for  Midway-Sunset 
production,  the  nearest  location/quality 
combination  might  be  Kem  River  crude. 
Then  the  difference  between  the  ANS 
and  Kem  River  spot  prices  as  published 
in  an  MMS-approved  publication  would 
be  the  differential.  For  leases  in 
California  or  Alaska,  this  represents  the 
most  accurate  calculation  of  the 
differences  in  value  between  the  lease 
and  the  index  pricing  point  due  to 
location,  quality,  and  transportation 
when  the  production  is  not  actually 
moved  to  a  market  center/index  pricing 
point. 

In  all  other  situations  in  California  or 
Alaska,  you  would  use  the  MMS- 
published  aggregation  point-market 
center/index  pricing  point  location/ 
quality  differential  under  paragraph 
(c)(l)(iii),  and  the  actual  transportation 
costs  from  the  lease  to  the  aggregation 
point  (paragraph  (c)(l)(iv)).  These 
adjustments  and  allowances  cover  all 
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location,  quality,  and  transportation 
differences  in  value  between  the  lease 
and  the  index  pricing  point  for  leases  in 
California. 

Proposed  paragraph  (c)(4)  states  that  if 
a  MMS  calculated  differential  does  not 
apply  to  a  lessee’s  oil  due  to  location 
and  quality  differentials,  the  lessee  must 
request  MMS  in  writing  to  calculate  a 
location  and  quality  differential  that 
applies  to  its  oil.  Conditions  for  an 
exception  would  include: 

(1)  The  lessee  must  deliver  to  MMS  its 

written  request  for  an  MMS  calculated 
differential  within  30  days  after  MMS 
publishes  its  annual  listing  of  location 
differentials;  .  *■ 

(2)  The  lessee  must  provide  clear 
evidence  demonstrating  why  the 
published  differential(s)  does  not 
adequately  reflect  its  circumstances; 

(3)  If  the  lessee  does  not  request  an 
exception  within  30  days  after  MMS 
publishes  its  annual  listing  of  location 
differentials,  MMS  will  calculate  such  a 
differential  when  it  receives  the  lessee 
request  or  when  it  determines  that  the 
MMS-calculated  differential  does  not 
apply  to  the  lessee’s  oil.  MMS  will  then 
bill  for  additional  royalties  and  interest 
due.  MMS  will  not  refund  any 
overpayments  made  due  to  failure  to 
timely  request  MMS  to  calculate  a 
differential;  and 

(4)  MMS  cannot  unilaterally  change 
any  of  its  calculated  differentials  after  it 
has  published  them  in  the  Federal 
Register. 

MMS  would  insert  paragraph  (c)(5)  to 
note  that  it  would  periodically  publish 
a  list  of  MMS-acceptable  publications  in 
the  Federal  Register.  This  paragraph 
would  also  specify  the  criteria  for 
acceptability;  they  are  very  similar  to 
the  criteria  listed  at  206.102(c)(5)  for 
publications  used  in  index  pricing. 

Proposed  paragraph  (c)(6)  would 
allow  any  publication  to  petition  MMS 
to  add  them  to  the  list  of  acceptable 
publications. 

Proposed  paragraph  (c)(7)  would  state 
that  MMS  would  reference  the  specific 
tables  in  individual  publications  that 
lessees  must  use  to  determine  location 
differentials. 

Proposed  paragraph  (c)(8)  states  that 
MMS  would  periodically  publish  in  the 
Federal  Register  a  list  of  aggregation 
points  and  market  centers.  MMS  would 
monitor  market  activity  and,  if 
necessary,  add  or  modify  market  centers 
or  aggregation  points.  MMS  would 
consider  the  following  factors  and 
conditions  in  specifying  market  centers 
and  aggregation  points: 

(i)  Points  where  MMS-approved 
publications  publish  prices  useful  for 
index  purposes; 

(ii)  Markets  served; 


(iii)  Pipeline  and  other  transportation 
linkage; 

(iv)  Input  from  industry  and  others 
knowledgeable  in  crude  oil  marketing 
and  transportation; 

(v)  Simplification;  and 

(vi)  Other  relevant  matters. 

MMS  would  initially  consider  the 

following  as  Market  Centers: 

Cushing,  OK 
Empire,  LA 
Guernsey,  WY 

Los  Angeles/San  Francisco,  CA 
Midland,  TX 
St.  James,  LA 

Where  Cushing,  Oklahoma  is  used  as 
a  market  center,  the  index  pricing  point 
and  market  center  would  coincide.  Los 
Angeles  and  San  Francisco  are  two 
other  market  centers  that  also  represent 
index  pricing  points.  In  those  two  cases, 
there  would  be  no  differential  between 
the  index  pricing  point  and  market 
center.  Los  Angeles  and  San  Francisco 
are  listed  together  because  MMS  . 

believes  the  ANS  spot  price  generally  is 
identical  at  both  locations. 

Appendix  H  is  a  fist  of  aggregation 
points  MMS  has  initially  selected  to 
publish  differentials  under  (3)  above. 
MMS  requests  specific  comments  on  the 
initial  list  of  market  centers  and 
aggregation  points,  including  suggested 
additions,  deletions  and  other 
modifications. 

(d)  Reporting  requirements.  MMS 
would  redesignate  existing  paragraph  (c) 
as  (d).  Existing  paragraphs  (c)(1)  and 
(c)(2)  (i),  (ii),  and  (iii)  would  otherwise 
remain  the  same.  MMS  would  delete 
paragraph  (d)(2)(iv)  consistent  with  the 
previous  change  to  delete  the  use  of 
FERC  or  State  approved  tariffs. 

(3)  What  information  must  I  provide 
to  support  index  pricing  deductions, 
and  how  are  they  used?  Proposed 
paragraph  (d)(3)  would  be  added  to 
require  lessees  and  their  affiliates  to 
submit  a  new  form  to  MMS  annually. 
Proposed  Form  MMS— 4415,  Oil 
Location  Differential  Report,  would 
capture  location  differentials  in  all 
exchange  agreements  or  other  oil 
disposal  contracts.  MMS  would  use 
these  data  to  calculate  location 
differentials  between  market  centers  and 
aggregation  points.  MMS  would  publish 
these  differentials  annually  for  lessees 
to  use  in  royalty  reporting.  MMS  has 
included  a  copy  of  proposed  Form 
MMS-4415  as  Attachment  A  to  these 
proposed  regulations. 

Information  submitted  on  the  new 
form  would  cover  all  of  the  lessee’s  and 
its  affiliate’s  crude  oil  production,  and 
not  just  information  related  to  Federal 
or  Indian  lease  production.  Reporting 
duplicate  information  would  not  be 


required  (e.g.  identical  locational/ 
quality  differential  between  the  same 
point).  All  Federal  and  Indian  lessees 
(or  their  affiliates  as  appropriate)  would 
initially  submit  Form  MMS-4415  no 
later  than  two  months  after  the  effective 
date  of  this  reporting  requirement,  and 
then  by  October  31  of  the  year  this 
regulation  takes  effect  and  by  October 
31  of  each  succeeding  year.  However,  if 
October  31  of  the  year  this  regulation 
takes  effect  is  less  than  six  months  after 
the  effective  date  of  this  reporting 
requirement,  the  second  submission  of 
the  Form  MMS-4415  would  be  by 
October  31  of  the  succeeding  year.  The 
reporting  requirement  would  take  effect 
before  the  effective  date  of  the  rule. 

Early  submittal  of  this  information 
would  allow  MMS  to  publish  the 
representative  market  center-aggregation 
point  location  differentials  in  the 
Federal  Register  by  the  effective  date  of 
the  final  regulation.  Then  MMS  would 
publish  location  differentials  by  January 
31  of  all  subsequent  years.  MMS  would 
publish  differentials  for  different 
qualities/grades  of  crude  oil  if  the  data 
are  sufficient  and  if  multiple 
differentials  are  appropriate  for  the  area. 
Each  year  following  the  year  this 
regulation  became  effective,  lessees 
would  use  the  new  published 
differentials  beginning  with  January 
production  royalties  reported  in 
February. 

MMS  requests  comments  on  Form 
MMS-4415  (See  Appendix  A), 
including: 

•  Its  layout  and  information 
requested, 

•  Frequency  and  timing  of  submittal, 
frequency  and  timing  of  MMS’s 
calculations  and  publication  of 
differentials,  and 

•  All  other  relevant  comments. 

Remainder  of  Section  206.105 

MMS  proposes  no  changes  to  existing 
paragraphs  (d)  and  (e)  except  to 
redesignate  them  as  paragraphs  (e)  and 

ra¬ 
in  addition  to  redesignating  paragraph 
(f)  as  (g),  MMS  proposes  to  remove  the 
reference  to  FERC  or  State  approved 
tariffs  to  be  consistent  with  the 
proposed  deletion  of  paragraph 
206.105(b).  MMS  proposes  no  change  to 
existing  paragraph  (g)  except  to 
redesignate  it  as  paragraph  (h). 

Section  206.106  Operating  allowances. 

MMS  proposes  no  changes  to  Section 
206.106. 

Proposed  change  to  30  CFR  208.4(b)(2). 

MMS  currently  sells  RIK  crude  oil  to 
small  refiners  under  the  provisions  of  30 
CFR  208.  The  RIK  program  is  popular. 
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but  has  been  criticized  for  several  of  its 
procedures.  Much  of  the  criticism  stems 
from  the  fact  that  MMS  prices  the  crude 
oil  sold  to  small  refiners  at  the  values 
reported  by  the  entities  providing  the 
in-kind  crude  oil  (producers).  These 
values  are  reported  on  Form  MMS- 
2014,  and  are  subject  to  later 
adjustments.  This  method  is  onerous  to 
the  producers  and  creates  risk  for  the 
small  refiners. 

The  Royalty  Policy  Committee  (RPC) 
provided  three  possible  improvement 
options  for  the  oil  RIK  program,  as 
follows: 

•  Eliminate  reporting  on  the  Form 
MMS-2014; 

•  Establish  product  value  in  the  RIK 
contract;  and 

•  Bill  entitled  volumes  from  the  Form 
MMS-3160,  Monthly  Report  of 
Operations. 

The  RPC  gave  the  following  reason  for 
its  recommendations:  The  current 
method  of  administering  the  Federal  oil 
RIK  program  is  time-consuming  and 
burdensome  on  producers,  small 
refiners,  and  MMS.  The  administrative 
burden  includes  reconciling  what 
volumes  the  small  refiner  actually  took, 
what  value  to  assign  the  small  refiner 
volumes,  who  is  to  pay  for  what 
volumes,  and  who  owes  for  what 
volumes. 

MMS’  proposal  would  tie  RIK 
valuation  to  the  index  pricing 
provisions  of  30  CFR  206.102(c)(2). 

MMS  believes  that  changing  the  oil  RIK 
valuation  procedure  as  proposed  would 
provide  a  cornerstone  for  a  revised  oil 
RIK  program.  In  particular,  the  changes 
would  provide  certainty  in  pricing  and 
would  simplify  reporting  for  producers. 
However,  MMS  realizes  that  the 
proposed  change  is  significant,  and 
requests  comments  on  the  proposal.  In 
particular,  MMS  requests  comments 
from  crude  oil  producers  and  small 
refiners  as  to  the  impacts  of  the  proposal 
on  them.  In  addition,  MMS  requests 
comments  from  interested  parties  as  to 
whether  this  proposed  method  of 
valuation  would  meet  the  fair  market 
value  definition  of  the  Outer 
Continental  Shelf  (OCS)  Lands  Act. 

IV.  Procedural  Matters 

The  Regulatory  Flexibility  Act 

The  Department  certifies  that  this  rule 
will  not  have  significant  economic  effect 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  §  601  et  seq.).  This  proposed  rule 
would  amend  regulations  governing  the 
valuation  for  royalty  purposes  of  crude 
oil  produced  from  Federal  leases.  These 
changes  would  modify  the  valuation 
methods  in  the  existing  regulations. 


Small  entities  are  encouraged  to 
comment  on  this  proposed  rule. 

Unfunded  Mandates  Reform  Act  of  1995 

The  Department  of  the  Interior  has 
determined  find  certifies  according  to 
the  Unfunded  Mandates  Reform  Act,  2 
U.S.C.  §  1502  et  seq.,  that  this  rule  will 
not  impose  a  cost  of  $100  million  or 
more  in  any  given  year  on  local.  Tribal, 
or  State  governments,  or  the  private 
sector. 

Executive  Order  12630 

The  Department  certifies  that  the  rule 
does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  a  Takings  Implication 
Assessment  need  not  be  prepared  under 
Executive  Order  12630,  Government 
Action  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Executive  Order  12988 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
this  proposed  rule  meets  the  applicable 
civil  justice  reform  standards  provided 
in  Sections  3(a)  and  3(b)(2)  of  this 
Executive  Order. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  determined  this  rule  is  a  significant 
rule  under  this  Executive  Order  12866 
Section  3(f)(4).  Which  states:  “Raise 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President’s 
priorities,  or  the  principles  set  forth  in 
this  Executive  Order.”  The 
Department’s  analysis  of  these  proposed 
revisions  to  the  oil  valuation  regulations 
indicate  these  changes  will  not  have  a 
significant  economic  effect,  as  defined 
by  Section  3(f)(4)  of  this  Executive 
Order. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  a 
collection  of  information  which  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  under  section 
3507(d)  of  the  Paperwork  Reduction  Act 
of  1995.  As  part  of  our  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  MMS  invites  the  public  and 
other  Federal  agencies  to  comment  on 
any  aspect  of  the  reporting  burden. 
Submit  your  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attention  Desk  Officer  for  the 
Department  of  the  Interior,  Washington, 
D.C.  20503.  Send  copies  of  your 
comments  to:  Minerals  Management 
Service,  Royalty  Management  Program, 
Rules  and  Procedures  Staff,  P.O.  Box 


25165,  MS  3101,  Denver,  Colorado, 
80225-0165;  courier  address  is: 

Building  85,  Denver  Federal  Center, 
Denver,  Colorado  80225;  e:Mail  address 
is:  David _ Guzy@smtp.mms.gov. 

OMB  may  make  a  decision  to  approve 
or  disapprove  this  collection  of 
information  after  30  days  from  receipt  of 
our  request.  Therefore,  your  comments 
are  best  assured  of  being  considered  by 
OMB  if  OMB  receives  them  within  that 
time  period.  However,  MMS  will 
consider  all  comments  received  during 
the  comment  period  for  this  notice  of 
proposed  rulemaking. 

Tne  information  collection  is  titled 
Oil  Location  Differential  Report.  Part  of 
the  valuation  of  oil  not  sold  under 
arm’s-length  contracts  rely  on  price 
indices  that  lessees  may  adjust  for 
location  differences  between  the  index 
pricing  point  and  the  lease.  Federal 
lessees  and  their  affiliates  would  be 
required  to  give  MMS  information  on 
the  location  differentials  included  in 
their  various  oil  exchange  agreements 
and  sales  contracts.  From  these  data 
MMS  would  calculate  and  publish 
representative  location  differentials  for 
lessees  use  in  reporting  royalties  in 
different  areas.  This  process  would 
introduce  certainty  into  royalty 
reporting. 

Rules  establishing  the  use  of  Form 
MMS-4415  to  report  oil  location 
differentials  are  at  proposed  30  CFR 
206.105(d)(3).  Information  provided  on 
the  forms  may  be  used  by  MMS  auditors 
and  the  Valuation  and  Standards 
Division  (VSD). 

MMS  estimates  the  annual  reporting 
burden  to  be  approximately  32,000 
hours.  There  are  approximately  2,000 
royalty  payors  on  Federal  and  Indian 
leases.  The  MMS  subject  matter  experts 
estimate  that  on  average,  these  payors 
would  have  about  64  exchange 
agreements  and  sales  contracts  from 
which  data  would  need  to  be  extracted. 
This  annual  filing  as  required  by  30  CFR 
206.105(d)(3)  could  require  about  one- 
quarter  hour  per  report  to  extract  the 
data  from  individual  exchange 
agreements  and  sales  contracts.  Only  a 
minimal  recordkeeping  burden  would 
be  imposed  by  this  collection  of 
information.  Based  on  $25  per  hour,  the 
annual  industry  cost  is  estimated  to  be 
$800,000. 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  MMS 
is  providing  notice  and  otherwise 
consulting  with  members  of  the  public 
and  affected  agencies  concerning 
collection  of  information  in  order  to 
solicit  comment  to:  (a)  evaluate  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
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of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (d)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

The  Paperwork  Reduction  Act  of  1995 
provides  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

National  Environmental  Policy  Act  of 
1969 

We  have  determined  that  this 
rulemaking  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment,  and  a  detailed 
statement  under  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  §  4332(2)(C))  is  not 
required. 

List  of  Subjects  in  30  CFR  Parts  206  and 
208 

Coal,  Continental  shelf,  Geothermal 
energy.  Government  contracts,  Indians- 
lands.  Mineral  royalties,  Natural  gas 
Petroleum,  Public  lands — mineral 
resources,  Reporting  and  recordkeeping 
requirements. 

Dated:  December  30, 1996. 

Bob  Armstrong, 

Assistant  Secretary — Land,  Minerals 
Management. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  parts  206  and  208  are 
proposed  to  be  amended  as  follows: 

PART  206— PRODUCT  VALUATION 

1.  The  authority  citation  for  Part  206 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  et  seq.;  25  U.S.C. 
396  et  seq.,  396a  et  seq.;  2101  et  seq.;  30 
U.S.C  181  et  sea.;  351  etseq.;  1001  etseq.; 
1701  et  seq.;  31  U.S.C.  9701.;  43  U.S.C.  1301 
et  seq.,  1331  et  seq.,  and  1801  et  seq. 

Subpart  C — Federal  Oil 

2.  Sections  206.100  through  206.102 
are  revised  to  read  as  follows: 

§  206.100  What  is  the  purpose  of  this 
subpart? 

(a)  This  subpart  applies  to  all  oil 
produced  from  Federal  oil  and  gas 
leases  onshore  and  on  the  Outer 
Continental  Shelf  (OCS).  It  explains 
how  lessees  and  designees  must 
calculate  the  value  of  production  for 


royalty  purposes  consistent  with  the 
mineral  leasing  laws,  other  applicable 
laws,  and  lease  terms. 

(b)  This  subpart  does  not  apply  in 
three  situations.  The  statute,  settlement 
agreement,  or  lease  provision  will 
govern,  if  the  regulations  in  this  subpart 
are  inconsistent  with: 

(1)  A  Federal  statute; 

(2)  A  settlement  agreement  between 
the  United  States  and  a  lessee  resulting 
from  administrative  or  judicial 
litigation;  or 

(3)  An  express  provision  of  an  oil  and 
gas  lease  subject  to  this  subpart. 

(c)  MMS  may  audit  and  adjust  all 
royalty  payments. 

§206.101  Definitions. 

The  following  definitions  apply  to 
this  subpart: 

Aggregation  point  means  a  central 
point  where  production  is  aggregated  for 
shipment  to  market  centers  or  refineries. 
It  includes,  but  is  not  limited  to, 
blending  and  storage  facilities  and 
connections  where  pipelines  join. 
Pipeline  terminations  at  refining  centers 
also  are  classified  as  aggregation  points. 
MMS  periodically  will  publish  in  the 
Federal  Register  a  list  of  aggregation 
points  and  associated  market  centers. 

Area  means  a  geographic  region  at 
least  as  large  as  the  limits  of  an  oil  and/ 
or  gas  field  in  which  oil  and/or  gas  lease 
products  have  similar  quality, 
economic,  and  legal  characteristics. 

Arm’s-length  contract  means  a 
contract  or  agreement  between 
independent,  nonaffiliated  persons  with 
opposing  economic  interests  regarding 
that  contract.  Two  persons  are  affiliated 
if  one  person  controls,  is  controlled  by, 
or  is  under  common  control  with 
another  person.  Based  on  the 
instruments  of  ownership  of  the  voting 
securities  of  an  entity,  or  based  on  other 
forms  of  ownership:  ownership  over  50 
percent  constitutes  control;  ownership 
of  10  through  50  percent  creates  a 
presumption  of  control;  and  ownership 
of  less  than  10  percent  creates  a 
presumption  of  noncontrol.  MMS  may 
rebut  this  presumption  if  it 
demonstrates  actual  or  legal  control,  as 
through  interlocking  directorates.  MMS 
may  require  the  lessee  to  certify  the 
percentage  of  ownership  or  control. 
Aside  from  the  percentage  ownership 
criteria,  contracts  between  relatives, 
either  by  blood  or  by  marriage,  are  not 
arm’s-length  contracts.  To  be  considered 
arm’s-length  for  any  production  month, 
a  contract  must  satisfy  this  definition  for 
that  month,  as  well  as  when  the  contract 
was  executed. 

Audit  means  a  review,  conducted 
under  generally  accepted  accounting 
and  auditing  standards,  of  royalty 


payment  compliance  activities  of 
lessees,  designees  or  other  persons  who 
pay  royalties,  rents,  or  bonuses  on 
Federal  leases. 

BLM  means  the  Bureau  of  Land 
Management  of  the  Department  of  the 
Interior. 

Condensate  means  liquid 
hydrocarbons  (normally  exceeding  40 
degrees  of  API  gravity)  recovered  at  the 
surface  without  processing.  Condensate 
is  the  mixture  of  liquid  hydrocarbons 
resulting  from  condensation  of 
petroleum  hydrocarbons  existing 
initially  in  a  gaseous  phase  in  an 
underground  reservoir. 

Contract  means  any  oral  or  written 
agreement,  including  amendments  or 
revisions,  between  two  or  more  persons, 
that  is  enforceable  by  law  and  that  with 
due  consideration  creates  an  obligation. 

Crude  oil  call  means  the  right  of  one 
person  to  buy,  at  its  option,  all  or  a  part 
of  the  second  person’s  oil  production 
from  an  oil  and  gas  property.  This  right 
generally  arises  as  a  condition  of  the 
sale  or  farmout  -of  that  property  from  the 
first  person  to  the  second,  or  as  a  result 
of  other  transactions  between  them.  The 
price  basis  may  be  specified  when  the 
property  is  sold  or  farmed  out. 

Designee  means  the  person  the  lessee 
designates  to  report  and  pay  the  lessee’s 
royalties  for  a  lease. 

Exchange  agreement  means  an 
agreement  where  one  person  agrees  to 
deliver  oil  to  another  person  at  a 
specified  location  in  exchange  for  oil 
deliveries  at  another  location.  Exchange 
agreements  may  or  may  not  specify 
prices  for  the  oil  involved.  They 
frequently  specify  dollar  amounts 
reflecting  location,  quality,  or  other 
differentials.  Exchange  agreements 
include  “buy/sell”  agreements,  which 
specify  prices  to  be  paid  at  each 
exchange  point  and  may  appear  to  be 
two  separate  sales  within  die  same 
agreement.  Exchange  agreements  do  net 
include  “transportation”  agreements, 
whose  principal  purpose  is 
transportation. 

Field  means  a  geographic  region 
situated  over  one  or  more  subsurface  oil 
and  gas  reservoirs  and  encompassing  at 
least  the  outermost  boundaries  of  all  oil 
and  gas  accumulations  known  within 
those  reservoirs,  vertically  projected  to 
the  land  surface.  State  oil  and  gas 
regulatory  agencies  usually  name 
onshore  fields  and  designate  their 
official  boundaries.  MMS  names  and 
designates  boundaries  of  OCS  fields. 

Gathering  means  the  movement  of 
lease  production  to  a  central 
accumulation  or  treatment  point  on  the 
lease,  unit,  or  communitized  area,  or  to 
a  central  accumulation  or  treatment 
point  off  the  lease,  unit,  or 
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communitized  area  that  BLM  or  mmS 
approves  for  onshore  and  offshore 
leases,  respectively. 

Gross  proceeds  means  the  total 
monies  and  other  consideration 
accruing  for  the  disposition  of  oil 
produced.  Gross  proceeds  includes,  but 
is  not  limited  to  die  examples  discussed 
in  this  definition.  Gross  proceeds 
include  payments  foj  services  such  as 
dehydration,  measurement,  and/or 
gathering  which  the  lessee  must  perform 
at  no  cost  to  the  Federal  Government.  It 
also  includes  the  value  of  services,  such 
as  salt  water  disposal,  that  the  producer 
normally  performs  but  that  the  buyer 
performs  on  the  producer’s  behalf.  Gross 
proceeds  also  includes,  but  is  not 
limited  to,  reimbursements  for 
harboring  or  terminaling  fees.  Tax 
reimbursements  are  part  of  the  gross 
proceeds  even  though  the  Federal 
royalty  interest  may  be  exempt  from 
taxation.  Monies  and  ail  other 
consideration  a  seller  is  contractually  or 
legally  entitled  to,  but  does  not  seek  to  ~ 
collect  through  reasonable  efforts,  are 
also  part  of  gross  proceeds. 

Index  pricing  means  using  NYMEX 
futures  prices  or  Alaska  North  Slope 
(ANS)  crude  oil  spot  prices  for  royalty 
valuation. 

Index  pricing  point  means  the 
physical  location  where  an  index  price 
is  established  in  an  MMS-approved 
publication. 

Lease  means  any  contract,  profit-share 
arrangement,  joint  venture,  or  other 
agreement  issued  or  approved  by  the 
United  States  under  a  mineral  leasing 
law  that  authorizes  exploration  for, 
development  or  extraction  of,  or 
removal  of  oil  or  gas  products — or  the 
land  area  covered  by  that  authorization, 
whichever  the  context  requires. 

Lessee  means  any  person  to  whom  the 
United  States  issues  an  oil  and  gas  lease, 
an  assignee  of  all  or  a  part  of  the  record 
title  interest,  or  any  person  to  whom 
operating  rights  in  a  lease  have  been 
assigned. 

Uke-quality  oil  means  oil  with  similar 
chemical,  physical,  and  legal 
characteristics. 

Load  oil  means  any  oil  used  in  the 
operation  of  oil  or  gas  wells  for  wellbore 
stimulation,  workover,  chemical 
treatment,  or  production  purposes.  It 
does  not  include  oil  used  at  the  surface 
to  place  lease  production  in  marketable 
condition. 

Location  differential  means  the  value 
difference  for  oil  at  two  different  points. 

Market  center  means  a  major  point 
MMS  recognizes  for  oil  sales,  refining, 
or  transshipment.  Market  centers 
generally  are  locations  where  MMS- 
approved  publications  publish  oil  spot 
prices. 


Marketable  condition  means  oil 
sufficiently  free  from  impurities  and 
otherwise  in  a  condition  a  purchaser 
will  accept  under  a  sales  contract 
typical  for  the  field  or  area. 

Minimum  royalty  means  that 
minimum  amount  of  annual  royalty  the 
lessee  must  pay  as  specified  in  the  lease 
or  in  applicable  leasing  regulations. 

MMS-approved  publication  means  a 
publication  MMS  approves  for 
determining  NYMEX  or  ANS  prices,  or 
determining  location  differentials. 

Net  profit  share  (for  applicable 
Federal  leases)  means  the  specified 
share  of  the  net  profit  from  production 
of  oil  and  gas  as  provided  in  the 
agreement. 

Netting  means  reducing  the  reported 
sales  value  to  account  for  transportation 
instead  of  reporting  a  transportation 
allowance  as  a  separate  line  on  Form 
MMS-2014. 

NYMEX  means  the  New  York 
Mercantile  Exchange. 

Oil  means  a  mixture  of  hydrocarbons 
that  existed  in  the  liquid  phase  in 
natural  underground  reservoirs,  remains 
liquid  at  atmospheric  pressure  after 
passing  through  surface  separating 
facilities,  and  is  marketed  or  used  as  a 
liquid.  Condensate  recovered  in  lease 
separators  or  field  facilities  is 
considered  oil. 

Outer  Continental  Shelf  (OCS)  means 
all  submerged  lands  lying  seaward  and 
outside  of  the  area  of  lands  beneath 
navigable  waters  as  defined  in  Section 
2  of  the  Submerged  Lands  Act  (43 
U.S.C.  1301)  and  of  which  the  subsoil 
and  seabed  appertain  to  the  United 
States  and  are  subject  to  its  jurisdiction 
and  control. 

Person  means  any  individual,  firm, 
corporation,  association,  partnership, 
consortium,  or  joint  venture  (when 
established  as  a  separate  entity). 

Quality  differential  means  the  value 
difference  between  two  oils  due  to 
differences  in  their  API  gravity,  sulfur 
content,  viscosity,  metals  content,  and 
other  quality  factors. 

Sale  means  a  contract  between  two 
persons  where: 

(1)  The  seller  unconditionally 
transfers  title  to  the-oil  to  the  buyer.  The 
seller  may  not  retain  any  related  rights 
such  as  the  right  to  buy  back  similar 
quantities  of  oil  from  the  buyer 
elsewhere; 

(2)  The  buyer  pays  money  or  other 
consideration  for  the  oil;  and 

(3)  The  parties’  intent  is  for  a  sale  of 
the  oil  to  occur. 

Section  6  lease  means  an  OCS  lease 
subject  to  section  6  of  the  Outer 
Continental  Shelf  Lands  Act,  as 
amended,  43  U.S.C.  1335. 


Spot  price  means  the  price  under  a 
spot  sales  contract  where: 

(1)  A  seller  agrees  to  sell  to  a  buyer 
a  specified  amount  of  oil  at  a  specified 
price  over  a  specified  period  of  short 
duration; 

(2)  No  cancellation  notice  is  required 
to  terminate  the  sales  agreement;  and 

(3)  There  is  no  obligation  or  implied 
intent  to  continue  to  sell  in  subsequent 
periods. 

Transportation  allowance  means  a 
deduction  in  determining  royalty  value 
for  the  reasonable,  actual  costs  of 
moving  oil  to  a  point  of  sale  or  delivery 
off  the  lease,  unit  area,  or  communitized 
area.  The  transportation  allowance  does 
not  include  gathering  costs. 

§  206.102  How  do  I  calculate  royalty  value 
for  oil? 

This  section  explains  how  lessees  and 
designees  must  calculate  the  value  of  oil 
production  for  royalty  purposes.  The 
value  of  oil  produced  from  leases 
subject  to  this  subpart  is  the  value 
calculated  under  this  section  less 
applicable  allowances  determined 
under  this  subpart. 

(a)  How  do  I  value  oil  sold  under  an 
arm’s-length  sales  contract ?  If  you  have 
an  arm’s-length  contract  for  the  sale  of 
your  oil.  the  value  is  the  gross  proceeds 
accruing  to  you. 

(1)  Paragraphs  (a)(2),  (a)(3),  (a)(4), 

(a)(5)  and  (a)(6)  of  this  section  contain 
exceptions  to  this  section. 

(2)  The  royalty  value  you  report  is 
subject  to  MMS’  monitoring,  review, 
and  audit.  MMS  may  examine  whether 
your  oil  sales  contract  reflects  the  total 
consideration  actually  transferred  either 
directly  or  indirectly  from  the  buyer  to 
you.  If  it  does  not,  then  MMS  may 
require  that  you  value  the  oil  sold  under 
that  contract  under  paragraph  (c)(2)  of 
this  section  or  the  total  consideration, 
whichever  is  greater. 

(3) (i)  MMS  will  provide  you  an 
opportunity  to  submit  written 
information  justifying  the  royalty  value, 
if  MMS  determines  that  the  value  under 
this  paragraph  (a)  does  not  reflect  the 
reasonable  value  of  the  production  due 
to  either: 

(A)  Misconduct  by  or  between  you 
and  the  other  contracting  party;  or 

(B)  Breach  of  your  duty  to  market  the 
oil  for  the  mutual  benefit  of  yourself  and 
the  lessor. 

(ii)  If  you  cannot  justify  the  value  to 
MMS’  satisfaction,  MMS  will  require 
that  you  value  the  oil  under  paragraph 
(c)(2)  of  this  section. 

(4)  You  may  not  use  this  paragraph  (a) 
to  value  oil  disposed  of  under  an 
exchange  agreement  or  for  production 
that  is  subject  to  crude  oil  calls.  Use 
paragraph  (c)(2)  of  this  section  to  value 
this  oil  production. 
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(5)  Your  gross  proceeds  include 
payments  made  to  reduce  or  buy  down 
the  purchase  price  of  oil  to  be  produced 
in  later  periods.  You  must  allocate  such 
payments  over  the  production  whose 
price  the  payment  reduces  and  account 
for  the  payment  as  proceeds  for  the 
production  as  it  occurs. 

(6)  Even  if  you  have  an  arm’s-length 
contract  for  the  sale  of  your  oil,  you 
must  value  your  oil  under  paragraph 

(c)(2)  of  this  section  instead  of  this 
paragraph  if  you  or  any  of  your  affiliates 
purchased  crude  oil  from  an  unaffiliated 
third  party  in  the  United  States  in  the 
2-year  period  preceding  the  production 
month. 

(b)  What  else  must  I  do  if  I  value  oil 
under  an  arm’s-length  sales  contract? 

(1)  You  must  be  able  to  demonstrate  that 
your  contract  is  an  arm’s-length  sales 
contract. 

(2)  MMS  may  require  you  to  certify 
that  your  arm’s-length  contract 
provisions  include  all  of  the 
consideration  the  buyer  must  pay,  either 
directly  or  indirectly,  for  the  oil. 

(3)  You  must  base  value  on  the 
highest  price  you  can  receive  through 
legally  enforceable  claims  under  your 
contract.  If  you  fail  to  take  proper  or 
timely  action  to  receive  prices  or 
benefits  you  are  entitled  to,  you  must 
pay  royalty  at  a  value  based  upon  that 
obtainable  price  or  benefit.  If  you  make 
timely  application  for  a  price  increase  or 
benefit  allowed  under  your  Contract  but 
the  purchaser  refuses,  and  you  take 
reasonable  documented  measures  to 
force  purchaser  compliance,  you  will 
owe  no  additional  royalties  unless  or 
until  you  receive  monies  or 
consideration  resulting  from  the  price 
increase  or  additional  benefits.  This 
paragraph  (b)  will  not  permit  you  to 
avoid  your  royalty  payment  obligation 
where  a  purchaser  fails  to  pay,  pays 
only  in  part,  or  pays  late.  Any  contract 
revisions  or  amendments  that  reduce 
prices  or  benefits  to  which  you  are 
entitled  must  be  in  writing  and  signed 
by  all  parties  to  your  arm’s-length 
contract. 

(c)  How  do  I  value  oil  not  sold  under 
an  arm’s-length  sales  contract?  This 
paragraph  (c)  explains  how  to  value  oil 
not  sold  under  an  arm’s-length  sales 
contract,  or  any  other  oil  production 
you  may  not  value  under  paragraph  (a) 
of  this  section.  Use  the  first  of 
paragraphs  (c)(1),  (c)(2),  or  (c)(3)  of  this 
section  that  applies  to  you: 

(1)  If  you  sell  or  transfer  your  oil 
production  to  an  affiliate  and  either  that 
affiliate  or  another  affiliate  disposes  of 
the  oil  under  an  arm’s-length  sales 
contract,  value  is  either: 

(i)  The  gross  proceeds  accruing  to 
your  affiliate  under  its  arm’s-length 


sales  contract  using  the  same  rules  as 
paragraph  (a)  of  this  section;  or 

(ii)  The  value  according  to  paragraph 
(c)(2)  of  this  section.  If  you  elect  to  use 
this  paragraph  (c)(l)(ii)  to  value  your 
oil,  you  must  male  the  same  election  to 
value  all  oil  that  is  produced  from  all 
your  leases  and  is  subject  to  this 
paragraph  (c)(1).  You  may  not  use 
paragraph  (c)(l)(i)  of  this  section  for 
some  leases  and  this  paragraph  (c)(l)(ii) 
for  other  leases.  However,  you  may 
change  your  election  on  January  1  the 
second  year  after  the  effective  date  of 
the  final  rule  and  January  1  every  2 
years  after  that. 

(2)  If  neither  you  nor  your  affiliate 
disposes  of  the  oil  under  an  arm’s- 
length  sales  contract,  use  this  paragraph 
(c)(2)  to  value  the  oil: 

(i)  For  production  from  leases  not  in 
California  or  Alaska,  value  is  the 
average  of  the  daily  NYMEX  futures 
settle  prices  (Cushing,  Oklahoma)  for 
the  Domestic  Sweet  crude  oil  contract 
for  the  prompt  month.  The  prompt 
month  is  the  earliest  month  for  which 
futures  are  traded  on  the  first  day  of  the 
month  of  production.  You  must  adjust 
the  NYMEX  prices  for  applicable 
location  and  quality  differentials  and 
you  may  adjust  it  for  transportation 
costs  under  §  206.105(c)  of  this  subpart. 

(ii)  For  production  from  leases  in 
California  or  Alaska,  value  is  the 
average  of  the  daily  mean  Alaska  North 
Slope  (ANS)  spot  prices  for  the  month 
of  production  published  in  an  MMS- 
approved  publication  (see  paragraph 
(c)(4)  of  this  section).  You  must  adjust 
the  spot  prices  for  applicable  location 
and  quality  differentials  and  you  may 
adjust  it  for  transportation  costs  under 
§  206.105(c)  of  this  subpart. 

(3)  MMS  will  monitor  the  index 
prices  in  paragraph  (c)(2)  of  this  section. 
If  MMS  determines  that  NYMEX  or  ANS 
spot  prices  are  unavailable  or  no  longer 
represent  reasonable  royalty  value, 

MMS  will,  by  rule,  amend  paragraph 
(c)(2)  of  this  section  to  establish  a 
substitute  valuation  method. 

(4)  MMS  periodically  will  publish  in 
the  Federal  Register  a  list  of  acceptable 
publications  based  on  certain  criteria, 
including  but  not  limited  to: 

(i)  Publications  buyers  and  sellers 
frequently  use; 

(ii)  Publications  frequently  mentioned 
in  purchase  or  sales  contracts; 

(iii)  Publications  which  use  adequate 
survey  techniques,  including 
development  of  spot  price  estimates 
based  on  daily  surveys  of  buyers  and 
sellers  of  ANS  crude  oil;  or 

(iv)  Publications  independent  from 
MMS,  other  lessors,  and  lessees. 


(5)  Any  publication  may  petition 
MMS  to  be  added  to  the  fist  of 
acceptable  publications. 

(6)  MMS  will  reference  the  tables  you 
must  use  in  the  publications  to 
determine  the  associated  index  prices. 

(d)  What  else  must  I  do  if  I  value  oil 
under  paragraph  (c)  of  this  section?  If 
you  determine  the  value  of  your  oil 
production  under  paragraph  (c)  of  this 
section,  you  must  retain  all  data 
relevant  to  the  determination  of  royalty 
value.  Recordkeeping  requirements  are 
found  at  30  CFR  207.5.  MMS  may 
review  and  audit  such  data,  and  MMS 
will  direct  you  to  use  a  different  value 
if  it  determines  that  the  reported  value 
is  inconsistent  with  the  requirements  of 
this  section. 

(e)  What  other  general  responsibilities 
do  I  have  under  this  section?  (1)  You 
must  place  oil  in  marketable  condition 
and  market  the  oil  for  the  mutual  benefit 
of  the  lessee  and  the  lessor  at  no  cost  to 
the  Federal  Government  unless 
otherwise  provided  in  the  lease 
agreement  or  this  section.  If  you 
establish  value  under  this  section  as 
your  gross  proceeds,  then  you  must 
increase  value  to  the  extent  your  gross 
proceeds  are  reduced  because  the 
purchaser,  or  any  other  person,  provides 
certain  services  you  normally  would  be 
responsible  to  perform  to  place  the  oil 
in  marketable  condition  or  to  market  the 
oil. 

(2)  If  MMS  determines  that  you  have 
not  properly  determined  value,  you 
must  pay  the  difference,  if  any,  between 
the  royalty  payments  you  made  and 
those  that  are  due  based  upon  the  value 
MMS  establishes.  You  must  also  pay 
interest  on  the  difference  computed 
under  30  CFR  218.54.  If  you  are  entitled 
to  a  credit,  MMS  will  provide 
instructions  for  taking  that  credit. 

(f)  May  I  ask  MMS  to  determine  value? 
You  may  ask  MMS  to  determine  value. 
Propose  a  value  determination  method 
to  MMS  and  use  that  value  for  royalty 
payments  until  MMS  issues  a  value 
determination.  You  must  submit  all 
available  data  relevant  to  your  proposal. 
MMS  will  promptly  determine  the 
proper  procedure  based  upon  your 
proposal  and  any  additional  information 
MMS  deems  necessary.  In  making  a 
value  determination,  MMS  may  use  any 
of  the  valuation  criteria  this  subpart 
authorizes.  In  its  determination  letter, 
MMS  will  tell  you  the  period  for  which 
the  determination  applies.  After  MMS 
issues  its  determination,  you  must  make 
any  needed  adjustments  under 
paragraph  (e)(2)  of  this  section. 

(g)  How  do  value  redeterminations 
relate  to  audit  periods?  No  review, 
reconciliation,  monitoring,  or  other  like 
process  that  results  in  MMS 
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redetermining  your  oil  royalty  value 
will  be  considered  final  or  binding  on 
the  Federal  Government  until  MMS 
formally  closes  the  audit  period. 

However,  if  MMS  directs  you  to 
compute  royalties  in  a  manner 
inconsistent  with  applicable  lease  terms 
or  regulations,  closing  of  the  audit 
period  does  not  forclose  MMS  from 
correcting  the  error  and  collecting  any 
royalties  due. 

(h)  Does  MMS  protect  information  I 
provide?  Certain  information  you 
submit  to  MMS  to  support  valuation 
proposals,  including  transportation 
allowances,  is  exempt  from  disclosure 
under  Federal  law.  MMS  will  keep 
confidential,  under  applicable  laws  and 
regulations,  any  data  you  submit  that  is 
privileged,  confidential,  or  otherwise 
exempt.  All  requests  for  information 
about  determinations  made  under  this 
part  must  be  submitted  under  the 
Freedom  of  Information  Act  regulation 
of  the  Department  of  the  Interior,  43 
CFR  part  2. 

3.  Section  206.104  is  revised  to  read 
as  follows: 

§  206.1 04  T ranspo rtatton  allowances  and 
other  adjustments — general. 

(a)  What  transportation  allowances 
are  permitted  when  I  value  production 
based  on  my  gross  proceeds?  Where  you 
value  oil  under  §  206.102  of  this  subpart 
based  on  gross  proceeds  from  a  sale  at 

a  point  off  the  lease,  unit,  or 
communitized  area,  and  the  movement 
of  the  oil  is  not  gathering,  MMS  will 
allow  a  deduction  for  your  reasonable, 
actual  costs  to: 

(1)  Transport  oil  from  an  onshore 
lease  to  the  point  off  the  lease  under 
§  206.105  (a)  or  (b),  as  applicable. 
However,  for  onshore  leases,  you  may 
not  take  a  transportation  allowance  for 
transporting  oil  taken  as  Royalty-In- 
Kind  (RIK);  or 

(2)  Transport  oil  from  an  offshore 
lease  to  the  point  off  the  lease  under 

§  206.105  (a)  or  (b),  as  applicable.  For  oil 
taken  as  RIK,  you  may  take  a 
transportation  allowance  for  your 
reasonable,  actual  costs  to  transport  that 
oil  to  the  delivery  point  specified  in  the 
contract  between  the  RIK  oil  purchaser 
and  the  Federal  Government. 

(b)  What  transportation  allowances 
and  other  adjustments  apply  when  I 
value  production  based  on  index 
pricing?  If  you  value  oil  under 

§  206.102(c)(2)  of  this  subpart,  MMS 
will  allow  a  deduction  for  certain  costs 
associated  with  transporting  oil  as 
provided  under  §  206.105(c). 

(c)  Are  there  limits  on  my 
transportation  allowance?  (1)  Except  as 
provided  in  paragraph  (c)(2)  of  this 
section,  your  transportation  allowance  , 


deduction  may  not  exceed  50  percent  of 
the  value  of  the  oil  at  the  point  of  sale 
or  aggregation  point,  as  applicable,  as 
determined  under  §  206.102  of  this 
subpart.  You  may  not  use  transportation 
costs  incurred  to  move  a  particular 
volume  of  production  to  reduce 
royalties  owed  on  production  on  which 
those  costs  were  not  incurred. 

(2)  You  may  ask  MMS  to  approve  a 
transportation  allowance  deduction  in  . 
excess  of  the  limitation  in  paragraph 

(c) (1)  of  this  section.  You  must 
demonstrate  that  the  transportation 
costs  incurred  were  reasonable,  actual, 
and  necessary.  Your  application  for 
exception  (using  Form  MMS-4393- 
Request  to  Exceed  Regulatory 
Allowance  Limitation)  must  contain  all 
relevant  and  supporting  documentation 
necessary  for  MMS  to  make  a 
determination.  You  may  never  reduce 
the  royalty  value  of  any  production  to 
zero. 

(d)  Must  I  allocate  transportation 
costs?  You  must  allocate  transportation 
costs  among  all  products  produced  and 
transported  as  provided  in  §  206.105  of 
this  subpart.  You  must  express 
transportation  allowances  for  oil  as 
dollars  per  barrel. 

(e)  Wnat  additional  payments  may  I 
be  liable  for?  If  MMS  determines  that 
you  underpaid  royalties  because  you 
took  an  excessive  transportation 
allowance,  then  you  must  pay  any 
additional  royalties,  plus  interest  under 
30  CFR  218.54.  You  also  could  be 
entitled  to  a  credit  with  interest  if  you 
understated  your  transportation 
allowance.  If  you  take  adduction  for 
transportation  on  Form  MMS-2014  by 
improperly  netting  the  allowance 
against  the  sales  value  of  the  oil  instead 
of  reporting  the  allowance  as  a  separate 
line  item,  MMS  may  assess  you  an 
amount  under  §  206.105(d)  of  this 
subpart. 

4.  Section  206.105  is  amended  by 
revising  the  section  heading,  removing 
paragraph  (b)(5),  by  redesignating 
paragraphs  (c)  through  (g)  as  paragraphs 

(d)  through  (h),  adding  a  new  paragraph 
(c),  and  by  revising  newly  redesignated 
paragraphs  (d)(3)  and  (g)  to  read  as 
follows: 

§  206.105  Determination  of  transportation 
allowances  and  other  adjustments. 

***** 

(c)  What  adjustments  and 
transportation  allowance  apply  when  I 
use  index  pricing?  (1)  When  you  use 
index  pricing  to  calculate  the  value  of 
production,  under  §  206.102(c)(2),  you 
must  ad  just  the  index  price  for  the 
reasonable  location/quality  differentials 
(mandatory)  and  transportation  costs 
(optional)  to  reflect  value  differences 


between  the  lease  and  the  index  pricing 
point.  The  adjustments  and 
transportation  allowances  that  might 
apply  to  your  production  are  listed  in 
paragraphs  (c.)(l)(i)  through  (v)  of  this 
section.  See  paragraphs  (c)(2)  through 
(c)(3)  of  this  section  to  determine  which 
adjustments  and  transportation 
allowances  you  must  use  based  on  how 
you  dispose  of  your  production  and 
where  your  leases  are  located.  These 
adjustments  and  transportation 
allowances  are: 

(i)  A  location  differential  to  reflect  the 
difference  in  value  of  crude  oils  at  the 
index  pricing  point  and  the  appropriate 
market  center.  For  any  production 
month,  the  location  differential  is  the 
difference  between  the  average  spot 
prices  for  that  month  for  the  respective 
crude  oils  at  the  index  pricing  point  and 
at  the  market  center.  Use  MMS- 
approved  publications  to  determine 
average  spot  prices. 

(ii)  An  express  location/quality 
differential  under  your  arm’s-length 
exchange  agreement  that  reflects  the 
difference  in  value  of  crude  oil  at  the 
aggregation  point  and  the  market  center. 

(iii)  A  location/quality  differential 
that  MMS  will  publish  annually  based 
on  data  MMS  collects  on  Form  MMS- 
4415.  MMS  will  calculate  that 
differential  using  a  volume-weighted 
average  of  the  differentials  reported  on 
Form  MMS-4415  for  the  previous 
reporting  year.  MMS  may  publish 
separate  rates  for  various  crude  oil 
qualities  that  are  identified  separately 
on  Form  MMS-4415  (e.g.  sweet  vs.  sour 
or  gravity  ranges).  MMS  will  publish 
differentials  that  reflect  both  a  location 
differential  based  on  the  market  center/ 
aggregation  point  pairs  and  a  quality 
differential  based  on  the  type  of  crude 
oil.  MMS  will  publish  these  differentials 
in  the  Federal  Register  by  the  effective 
date  of  the  final  regulation  and  by 
January  31  of  all  subsequent  years.  You 
must  use  MMS-published  rates  on  a 
calendar  year  basis — apply  them  to 
January  through  December  production 
reported  February  through  the  following 
January. 

(iv)  Actual  transportation  costs  from 
the  aggregation  point  to  the  lease 
determined  under  this  section. 

(v)  Actual  transportation  costs  from 
the  market  center  to  the  lease 
determined  under  this  section. 

(2)  If  your  lease  is  not  located  in 
California  or  Alaska,  use  the  applicable 
paragraph  of  paragraphs  (c)(2)(i)  through 
(iv)  of  this  section  to  determine  which 
adjustments  and  transportation 
allowances  apply  to  your  production: 

(i)  If  you  dispose  of  your  production 
under  an  arm’s-length  exchange 
agreement  and  that  exchange  agreement 
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has  an  express  location  differential  to 
reflect  the  difference  in  value  between 
the  aggregation  point  for  your  lease  and 
the  associated  market  center,  use 
paragraphs  (c)(l)(i),  (ii),  and  (iv)  of  this 
section  to  determine  your  adjustments 
and  transportation  allowance. 

(ii)  If  you  do  not  move  lease 
production  through  a  MMS-identified 
aggregation  point  to  a  MMS-identified 
market  center,  but  move  it  directly  to  an 
alternate  disposal  point  (for  example, 
your  own  refinery),  use  paragraphs 
(c)(1)  (i)  and  (iv)  of  this  section.  In  this 
situation,  the  market  center  for  purposes 
of  paragraph  (c)(l)(i)  of  this  section  is 
MMS-identified  market  center  nearest 
the  lease  where  there  is  a  published  spot 
price  for  crude  oil  of  like  quality  to  your 
oil.  You  must  use  the  spot  price  for  the 
like-quality  oil.  The  aggregation  point 
for  purposes  of  paragraph  (c)(l)(iv)  of 
this  section  is  the  alternate  disposal 
point. 

(iii)  If  you  move  your  oil  directly  to 
a  MMS-identified  market  center  index 
pricing  point,  deduct  the  actual 
transportation  costs  to  that  market 
center  under  (c)(l)(v)  of  this  section. 

(iv)  In  all  other  situations,  use 
paragraphs  (c)(1)  (i),  (iii),  and  (iv)  of  this 
section. 

(3)  If  your  lease  is  located  in 
California  or  Alaska,  the  index  pricing 
point  (Los  Angeles  or  San  Francisco)  is 
the  same  as  the  market  center.  Use  the 
applicable  paragraphs  of  paragraphs 
(c)(3)  (i)  through  (iv)  of  this  section  to 
determine  which  adjustments  and 
transportation  allowances  apply  to  your 
production. 

(i)  If  you  dispose  of  your  production 
under  an  arm’s-length  exchange 
agreement  and  that  agreement  has  an 
express  location  differential  to  reflect 
the  difference  in  value  between  the 
aggregation  point  for  your  lease  and  the 
associated  market  center,  use 
paragraphs  (c)(1)  (ii)  and  (iv)  of  this 
section  to  determine  your  adjustments 
and  transportation  allowances. 

(ii)  If  you  do  not  move  lease 
production  through  a  MMS-identified 
aggregation  point  to  a  MMS-identified 
market  center,  but  move  it  directly  to  an 
alternate  disposal  point  (for  example, 
your  own  refinery),  use  paragraph 
(c)(l)(iv)  of  this  section.  For  purposes  of 
paragraph  (c)(l)(iv)  of  this  section  only, 
the  aggregation  point  is  the  alternate 
disposal  point.  In  addition,  use  a 
location/quality  differential  calculated 
as  the  difference  between  the  average  of 
the  published  spot  price  for  the 
production  month  in  a  MMS-approved 
publication  at  the  aggregation  point 
nearest  the  lease  for  which  spot  prices 
for  like-quality  crude  oil  are  published 
and  the  published  spot  prices  for  ANS 


crude  oil  at  the  associated  market 
center/index  pricing  point. 

(iii)  If  you  move  your  oil  directly  to 

a  MMS-identified  market  center,  deduct 
the  actual  transportation  costs  to  that 
market  center  under  paragraph  (c)(l)(v) 
of  this  section. 

(iv)  In  all  other  situations,  use 
paragraphs  (c)(1)  (iii)  and  (iv)  of  this 
section. 

(4)  If  an  MMS-calculated  differential 
under  paragraph  (c)(l)(iii)  of  this  section 
does  not  apply  to  your  oil,  either  due  to 
location  or  quality  differences,  you  must 
request  MMS  to  calculate  a  differential 
for  vou. 

(i)  After  MMS  publishes  its  annual 
listing  of  location/quality  differentials, 
you  must  file  your  request  in  writing 
with  MMS  for  an  MMS-calculated 
differential. 

(ii)  You  must  provide  clear  evidence 
demonstrating  why  the  published 
differential  does  not  adequately  reflect 
your  circumstances. 

(iii)  If  you  do  not  file  a  request  for  an 
MMS-calculated  differential  within  30 
days  after  MMS  publishes  its  annual 
listing  of  location  differentials,  MMS 
will  calculate  such  a  differential  when 
it  receives  your  request  or  when  it 
discovers  that  the  MMS-calculated 
differential  under  paragraph  (c)(l)(iii)  of 
this  section  does  not  apply  to  your  oil. 
MMS  will  bill  you  for  any  additional 
royalties  and  interest  due.  MMS  will  not 
refund  any  overpayments  you  made  due 
to  your  failure  to  timely  request  MMS  to 
calculate  a  differential  for  you. 

(iv)  File  your  request  at  the  following 
address:  Minerals  Management  Service, 
Royalty  Management  Program, 

Valuation  and  Standards  Division,  P.O. 
Box  25165,  Mail  Stop  3150,  Denver,  CO 
80225-0165. 

(5)  For  the  differentials  referenced  in 
paragraphs  (c)(l)(i)  and  (c)(3)(ii)  of  this 
section,  periodically  MMS  will  publish 
in  the  Federal  Register  a  list  of 
acceptable  publications.  MMS’ 
acceptance  decision  will  be  based  on 
criteria  which  include  but  are  not 
limited  to: 

(i)  Publications  buyers  and  sellers 
frequently  use; 

(ii)  Publications  frequently  mentioned 
in  purchase  or  sales  contracts; 

(iii)  Publications  which  use  adequate 
survey  techniques,  including 
development  of  spot  price  estimates 
based  on  daily  surveys  of  buyers  and 
sellers  of  crude  oil;  or 

(iv)  Publications  independent  from 
MMS,  other  lessors,  and  lessees. 

(6)  Any  publication  may  petition 
MMS  to  be  added  to  the  list  of 
acceptable  publications. 

(7)  MMS  will  specify  the  tables  you 
must  use  in  the  publications  to 


determine  the  associated  location 
differentials. 

(8)  Periodically,  MMS  will  publish  in 
the  Federal  Register  a  list  of  aggregation 
points  and  the  associated  market 
centers.  MMS  will  monitor  market 
activity  and,  if  necessary,  add  to  or 
modify  the  list  of  market  centers  and 
aggregation  points  and  will  publish 
such  modifications  in  the  Federal 
Register.  MMS  will  consider  the 
following  factors  and  conditions  in 
specifying  market  centers  and 
aggregation  points: 

(i)  Points  where  MMS-approved 
publications  publish  prices  useful  for 
index  purposes; 

(ii)  Markets  served; 

(iii)  Pipeline  and  other  transportation 
linkage; 

(iv)  Input  from  industry  and  others 
knowledgeable  in  crude  oil  marketing 
and  transportation; 

(v)  Simplification;  and 

(vi)  Other  relevant  matters. 

(d)  Reporting  requirements — (1) 
Arm’s-length  contracts. 
***** 

(3)  What  information  must  I  provide 
to  support  index  pricing  adjustments, 
and  how  are  they  used?  You  must 
submit  information  on  Form  MMS— 4415 
related  to  all  your  and  your  affiliates’ 
crude  oil  production,  and  not  just 
information  related  to  Federal  lease 
production.  All  Federal  lessees  (or  their 
affiliates,  as  appropriate)  must  initially 
submit  Form  MMS-4415  no  later  than  2 
months  after  the  effective  date  of  this 
reporting  requirement,  and  then  by 
October  31  of  the  year  this  regulation 
takes  effect  and  by  October  31  of  each 
succeeding  year. 

***** 

(g)  Actual  or  theoretical  losses. 
Notwithstanding  any  other  provision  of 
this  subpart,  for  other  than  arm’s-length 
contracts,  no  cost  shall  be  allowed  for 
oil  transportation  which  results  from 
payments  (either  volumetric  or  for 
value)  for  actual  or  theoretical  losses. 
***** 

PART  208— SALE  OF  FEDERAL 
ROYALTY  OIL 

5.  The  authority  citation  for  Part  208 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301  et  seq .;  30  U.S.C 
181  et  seq.,  351  et  seq.,  1701  et  seq.;  31  U.S.C 
9701;  43  U.S.C  1301  et  seq.,  1331  et  seq.,  and 
1801  et  seq. 

6.  Section  208.4(b)(2)  is  revised  to 
read  as  follows: 

§  208.4  Royalty  oil  sales  to  eligible 
refiners. 

***** 

(b)  *  *  * 
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(2)  Effective  with  sales  of  royalty  oil 
for  the  first  full  production  month  after 
the  effective  date  of  this  rule,  the  sales 
price  of  all  royalty  oil  from  onshore  and 
QCS  leases  will  be  the  value  determined 
under  30  CFR  206.102  (c)(2),  regardless 


of  whether  oil  produced  from  the  lease 
is  or  would  be  valued  for  royalty 
purposes  on  that  basis.  MMS  will 
calculate  and  provide  that  value  to  the 
buyer.  For  royalty  oil  from  OCS  leases 
only,  the  price  will  include  associated 


transportation  costs  to  the  designated 
delivery  point,  if  applicable. 
***** 

Note:  The  following  Appendices  will  not 
appear  in  the  Code  of  Federal  Regulations. 

BILUNG  CODE  4310-MR-P 
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Appendix  A  to  Peamble  of  Oil  Valuation  Rule 

OMB  101ft- 

Expr“  Oil  Location  Differential  Report 

Payor  Name: _  Payor  Code  I  i  i  i  i  i 


MOOres*  -  Reoortina  Period:  19  to 

City.  State _ Zip _ 


1.  Contract  Party  Name 

... 

MMS  Payor  Code  (if  available)  |  ,  ,  ,  , 

■ 

2.  Contract  Type  and  I.D. 

□  Buy/Sell,  □  Non-Cash  Exchange,  □  Sale  subject  to  balancing, 

Contract  Number 

3.  Contract  Term 

Effective  Date:  /  /  (MM/DQ/YY! 

initial  Term:  (Months! 

Expiration  Terms:  □  monttvto-month  extensions,  □  fixed  duration 

Oil  You  Sold  or  Transferred 

Oil  You  Received 

4.  Title 

Transfer 

Location 

□  MMS  Lease  Number 

1  l  l  H  l  l  l  i  i  H  1 

□  MMS  Lease  Number 

(  l  l  H  l  l  l  i  i  H  1 

□  Market  Center 

□  Market  Center 

□  Aggregation  Point 

□  Aggregation  Point 

□  Other 

□  Other 

Cost  of  transporting  from  lease  to  title 

transfer  DOint  S/bbl  Describe  cost 

Cost  of  transporting  from  lease  to  title 

transfer  DOint  S/bbl.  Describe  cost 

5.  Volume 

Terms 

□  All  Available  l  Est  B/D! 

□  All  Available  (  Est  B/D! 

□  Fixed  f  Fixed  B/D) 

□  Fixed  (  Fixed  B/D) 

6.  Crude 

Quality 

API  Gravity:  API 

Sulfur  Content  % 

API  Gravity:  API 

Sulfur  Content  % 

7.  Pricing 

Terms 

□  Posted  Price 

Posting  Company  Name(s) 

□  Posted  Price 

Posting  Company  Name(s) 

Poster's  Crude  Type/Designation 

. 

Poster's  Crude  Type/Designation 

Premium/Deduct  to  Postina:  S/BBL 

□  Formula  Price  (Describe) 

Premium/Deduct  to  Postina:  S/BBL 

□  Formula  Price  (Describe! 

O  Fixed  Price  SBBL 

□  Fixed  Price  SBBL 

□  Other  (Describe) 

□  Other  (Describe) 

‘  -  -  - 

8.  Quality 
Adjustments 

API  Gravity  Adjustments: 

O  No  Deductions 

□  Deemed  ‘API.  S/BBL 

□  Actual  ‘API.  S/BBL 

API  Gravity  Adjustments. 

□  No  Deductions 

□  Deemed  ’API.  S/BBL 

□  Actual  ’API.  S/BBL 

Sulfur  or  other  Quality  Adjustments: 

Description: 

Sulfur  or  other  Quality  Adjustments: 

Description: 

Adjustments:  S/BBL 

Adjustments.  S/BBL 

Have  you  received  any  other  consideration,  in  any  form,  for  the  sale  or  purchase  of  this  crude  oil,  either  at  this  location  or  at  any 
ether  location?  ( □  Yes,  □  No).  If  Yes,  Explain: _ 


Authorized  Signature _ and  Date 

Fonn  MMS-4415  (12/96) 
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Instructions  for  Completing  Form  MMS- 
4415  Oil  Location  Differential  Report 

This  form’s  purpose  is  to  collect  value 
differential  data  for  exchanged  oil,  whether 
the  exchange  takes  place  at  the  lease  or 
downstream  of  the  lease.  These  differentials 
may  be  related  to  quality,  volume,  or 
location.  MMS  will  use  this  information  to 
value  Federal  oil — see  30  CFR  206.105(d)(3). 
For  each  contract  where  oil  is  exchanged 
between  non-affiliated  parties,  fill  out  the 
requested  information  on  a  separate  Form 
MMS— 4415.  Attach  additional  sheets  if 
necessary.  Do  not  include  production  subject 
to  call  rights  where  another  party  has  the 
right  to  purchase  oil  at  some  redefined  price 
basis  or  to  match  other  purchase  offers. 

Company  (Payor)  Information 

Fill  out  your  company  name  (whether 
lessee  or  affiliate),  address,  and  zip  code.  If 
additional  forms  are  needed  to  provide  the 
required  information,  the  address  may  be 
omitted  from  subsequent  forms  provided  that 
the  cover  form  containing  the  address  is 
attached. 

Write  in  your  MMS  payor  code  on  each 
form  submitted. 

Write  in  the  reporting  period  this  form 
covers. 

1.  Contract  Party  Name:  Write  the  name  of 
the  party  you  contracted  with  to  transfer  your 
oil.  If  that  party  has  an  MMS  payor  code, 
write  it  in  the  space  provided  (if  known). 

2.  Contract  Type:  Check  the  appropriate 
box  to  indicate  the  contract  type.  [Buy/Sell 
is  an  exchange  where  monetary  value  is 
assigned  to  settle  both  transactions  in  the 
exchange.  Non-Cash  Exchange  is  a 
transaction  where  no  monetary  value  is 
assigned  to  either  transaction  in  the 
exchange;  instead,  a  dollar  amount  is 
assigned  to  the  difference  between  the  two 
values.  Sales  Subject  to  Balancing  are 
transactions  tied  to  an  overall  exchange 
agreement  (either  expressed  or  implied) 
where  volumes  purchased  and  sold  by  each 
party  are  in  balance.)  Also,  fill  in  the 
Contract  Number  that  would  allow  a  third 
party  to  clearly  identify  the  document. 

3.  Contract  Term:  Fill  in  the  date  the 
contract  started  and  its  initial  term  in 
months.  Check  the  expiration  term  that 
applies. 

4.  Title  Transfer  Location:  Check  the 
appropriate  box  to  indicate  where  you 
transferred  title  to  your  oil  and  where  you 
took  title  to  oil  you  received  under  the 
exchange.  If  title  transferred  at  an  MMS  lease, 
write  in  the  10-digit  MMS  lease  number.  If 
the  contract  applies  to  production  from 
multiple  Federal  leases,  attach  a  separate 
sheet  identifying  them.  Otherwise,  check  the 
appropriate  box  and  enter  the  location  that 
title  transferred. 

Fill  in  the  cost  ($/barrel)  of  transporting  oil 
you  produced  from  the  production  location 
to  the  point  where  title  transfers.  If  the 
contract  so  specifies  (or  this  information  is 
known  to  you)  fill  in  this  information  for  oil 
you  receive  or  sell.  Describe  the  terms  (i.e. 
starting  location,  ending  location)  involved 
in  the  transportation  of  the  oil.  Use  MMS 
aggregation  points  (if  available)  or  State, 
Section/Township/Range  if  not  an  MMS 
aggregation  point.  Where  oil  traverses  more 


than  one  aggregation  point  be  sure  to  include 
all  segments  of  the  transportation  route.  Do 
not  include  the  cost  of  gathering.  Attach  a 
separate  sheet,  if  needed,  to  adequately 
describe  the  transportation. 

5.  Volume  Terms:  Fill  in  the  volume  in 
barrels  per  day  of  oil  sold  or  transferred.  If 
the  contract  states  that  all  available  oil  will 
be  purchased,  write  in  the  estimated  barrels 
per  day  of  oil  (sold/received).  Otherwise, 
write  in  the  fixed  volume  (sold/received) 
specified  in  the  contract. 

6.  Crude  Quality:  Fill  in  the  API  Gravity  of 
the  oil  you  sold  and  the  oil  you  received  to 
the  nearest  tenth  of  a  degree.  Fill  in  the 
Sulfur  Content  of  the  oil  you  sold  or 
transferred  to  the  nearest  tenth  of  a  percent. 

7.  Pricing  Terms: 

Posted  Price  Basis:  If  the  contract 
references  a  posted  price,  write  in  the 
name(s)  of  the  company  or  companies 
posting(s)  and  the  crude  oil  referenced  in  the 
posting(s).  List  any  premium  (+)  or  deduction 
( — )  to  the  referenced  price(s). 

Formula  Price:  If  the  contract  uses  a 
formula  to  determine  price,  completely 
describe  the  method  used. 

Fixed  Price:  If  the  price  is  set  through  the 
duration  of  the  contract,  list  the  price  per 
barret- 

Other:  Fully  describe  the  method  used  if  it 
is  not  covered  under  any  of  the  above  pricing 
provisions. 

8.  Quality  Adjustments: 

API  Gravity:  Check  the  appropriate  box.  If 
the  gravity  is  deemed,  write  the  deemed  API 
gravity  to  the  nearest  tenth  of  a  degree  and 
any  corresponding  price  adjustment  from  the 
contract.  If  an  actual  reference  gravity  is  used 
to  make  an  adjustment,  write  the  gravity  to 
the  nearest  tenth  of  a  degree  and  the 
corresponding  price  adjustment  from  the 
contract. 

Sulfur  or  Other  Adjustment:  Write  any 
other  adjustment(s)  specified  in  the  contract 
and  the  $/barrel  adjustment(s). 

The  Paperwork  Reduction  Act  of  1995 
requires  us  to  inform  you  of  the  following:  (a) 
this  information  is  being  collected  to  aid  the 
Minerals  Management  Service  in  its  efforts  at 
determining  a  fair  value  of  oil  for  royalty 
calculation  purposes  from  which  location 
differentials  can  be  calculated  and  published 
for  lessees’  use  in  reporting  loyalties;  (b)  the 
~  burden  to  complete  this  report  is  estimated 
at  one-quarter  hour;  (c)  comments  on  the 
accuracy  of  this  burden  estimate  or 
suggestions  on  reducing  this  burden  should 
be  directed  to  the  ICCO,  MS  2053,  MMS,  381 
Elden  Street,  Homdon,  VA  20170-4817;  (d) 
this  collection  of  information  is  mandatory 
and  responses  are  considered  proprietary  (5 
U.S.C.  552);  and  (e)  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a  currently 
valid  OMB  control  number. 

Appendix  B  to  Preamble  of  Oil 
Valuation  Rule 

NYMEX  Index  Price  Basis, 

Non-California  Oil  Production, 

September  1996  Production  and  Sale. 


NYMEX  trade  date 

NYMEX 

delivery 

(Prompt) 

month 

NYMEX 

daily 

close 

Aug-21 -96  . 

Oct.  1996 

$21.72 

Ajg-22-96  . 

Oct.  1996 

22.30 

Aijg-23-96  . 

Oct  1996 

21.96 

Aug-26-96  . 

Oct.  1996  ■ 

21.62 

Aug-27-96  . 

Oct.  1996  1 

21.56 

Aug— 26-96 . 

Oct  1996 

21.71 

Aug-29-96  . 

Oct.  1996 

1  22.15 

Aug-30—96  . 

Oct.  1996  ' 

22.25 

Sept-03-96  . 

Oct.  1996 

23.40 

Sept-04-96  . 

Oct.  1996 

23.24 

Sept-05-96  . 

Oct.  1996 

23.44 

Sept-06~96 . 

Oct.  1996 

23.85 

Sept-09-96  . 

Oct  1996 

23.73 

Sept— 10-96 . 

Oct.  1996 

24.12 

Sept-1 1-96 . 

Oct.  1996 

24.75 

Sept-12-96 . 

Oct.  1996 

25.00 

Sept-13-96 . 

Oct.  1996 

24.51 

Sept-16-96 . 

Oct.  1996 

23.19 

Sept-17-96 . 

Oct.  1996 

23.31 

Sept-16-96 . 

Oct  1996 

23.89 

Sept-19-96 . 

Oct.  1996 

23.54 

Sept-20-96  „ . 

Oct  1996 

23.63 

NYMEX  Average  Price  for  September  1996 
Prod.— $23.13.  ! 

Appendix  C  to  Preamble  of  Oil 
Valuation  Rule 


ANS  Spot  Index  Price  Basis,  California  Oil 
Production,  September  1996  Production  and 
Sale. 


ANS  spot  trade  date 

ANS  spot 
delivery 
month 

Final 

ANS  spot 
assess, 
(mean) 

Aug-26-96  . 

Oct  1996 

$19.55 

Aug-27-96  . 

Oct.  1996 

19.49 

Aug-28-96  . 

Oct.  1996 

19.68 

Aug-29-96  . 

Oct.  1996 

20.16 

Aug— 30— 96  . 

Oct.  1996 

20.23 

Sept-03-96  . 

Oct.  1996 

21.43 

Sept-04-96  . 

Oct  1996 

21.19 

Sept-05-96  . 

Oct.  1996 

21.39 

Sept-06-96  . 

Oct.  1996 

2t.70 

Sept-00-96 . 

Oct  1996 

21.57 

Sept-10-96 . 

Oct.  1996 

21.95 

Sept— 1 1—96 . 

Oct.  1996 

22.45 

Sept-12-96 . 

Oct.  1996 

22.88 

Sept-13-96 . 

Oct.  1996 

22.21 

Sept-16-96 . 

Oct  1996 

20.85 

Sept-17-96 . 

Oct.  1996 

20.99 

Sept— 18— 96 . 

Oct  1996 

21.54 

Sept— 19-96 . 

Oct.  1996 

21.24 

Sept-20-96  . 

Oct.  1996 

21.42 

Sept-23-96  . 

Oct.  1996 

21.55 

Sept— 24— 96  .y . 

Oct.  1996 

21.81 

Sept-25-96  . 

Oct.  1996 

22.16 

ANS  Average  Spot  Price  for  September 
1996  Prod.— $21.25. 

Appendix  D  to  Preamble  of  Oil 
Valuation  Rule 

WTI  Spot  Price,  Market  Center:  Cushing, 
OK,  September  1996  Production  and  Sale. 
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Cushing  WTI  spot 
trade  date 

Cushing 
WTI  spot 
delivery 
month 

Final 
cushing 
WTI  spot 
assess, 
(mean) 

Aug-26-96  . 

Oct  1996 

$21.60 

Aug-27-96  . 

Oct.  1996 

21.54 

Aug-28-96  . 

Oct  1996 

21.73 

Aug-29-96  . 

Oct  1996 

22.21 

Oct.  1996 

22.28 

Sept-03-96  . 

Oct.  1996 

23.48 

Sept-04-96  . 

Oct  1996 

2324 

Oct  1996 

23.44 

Sept-06-96  . 

Oct.  1996 

23.85 

Sept-09-96  . 

Oct  1996 

23.72 

Sept-10-96 . 

Oct  1996 

24.10 

Sept-1 1-96 . 

Oct  1996 

24.70 

Sept-12-96 . 

Oct  1996 

25.15 

Sept-13-96 . 

Oct  1996 

24.51 

Sept— 16-96 . 

Oct  1996 

23.15 

Sept-17-96 . 

Oct  1996 

2329 

Sept-1 6-96 . 

Oct.  1996 

23.84 

Oct  1996 

23.54 

Sept-20-96  . 

Oct  1996 

23.72 

Sept-23-96  . 

Oct.  1996 

23.85 

Sept-24-96  . 

Oct.  1996 

24.50 

Sept-25-96  . 

Oct  1996 

24.71 

Cushing  WTI  Avg  Spot  Price  for  September 
1996— $23.46. 

Appendix  E  to  Preamble  of  Oil 
Valuation  Rule 


Light  Louisiana  Sweet  (LLS)  Spot  Price, 
Market  Center:  St.  James,  LA,  September 
1996  Production  and  Sale. 


LLS  spot  trade  date 

LLS  spot 
delivery 
month 

Final  LLS 
spot  as¬ 
sess, 
(mean) 

Aug-26-96  . 

Aug-27-96  . 

Oct  1996 
Oct  1996 

$21.88 

21.84 

Aug-23-96  . 

Oct.  1996 

22.01 

Aug-29-96  . 

Oct  1996 

22.51 

Au^-30-96  . 

Oct.  1996 

22.57 

Sept-03-96  . 

Oct.  1996 

23.82 

Oct.  1996 

23.55 

Sept-05-96  . 

Oct.  1996 

23.79 

Sept-06-96  . 

Oct  1996 

24.22 

Sept-09-96  . 

Oct.  1996 

24.10 

Sept-1 0-96 . 

Oct  1996 

24.47 

Sept-1 1-96 . 

Oct.  1996 

25.06 

Sept-1 2-96 . 

Oct  1996 

25.48 

Sept-13-96 . 

Oct.  1996 

24.82 

LLS  spot  trade  date 

LLS  spot 
delivery 
month 

Final  LLS 
spot  as¬ 
sess, 
(mean) 

Sept-16-96 . 

Oct.  1996 

23.42 

Sept-17-96 . 

Oct  1996 

23.57 

Sept-18-96 . . 

Oct  1996 

24.06 

Sept-19-96 . 

Oct  1996 

23.50 

Sept-20-96  . 

Oct  1996 

23.67 

Sept-23-96  . 

Oct  1996 

23.66 

Sept-24-96  . 

Oct.  1996 

24.29 

Sept-25-96  . 

Oct  1996 

24.61 

St.  James  LLS  Avg  Spot  Price  for 
September  1996 — $23.68. 

Appendix  F  to  Preamble  of  Oil 
Valuation  Rule 

NYMEX-based  Oil  Royalty  Computation, 
Non-California  Oil  Production,  OCS- 
Louisiana,  Market  Center.  St.  James,  LA, 
September  1996  Production  and  Sale. 


NYMEX  Average  Close  Price . . .  $23.13 

Cushing/Market  Center  Location  Differential: 

WTI  Cushing  Average  Spot  Price  .  $23.46 

St.  James  Average  Spot  Price  . . ; .  23.68 

St.  James  over  (under)  WTI  Cushing  . . .  .22 

Market  Center/ Aggregation  Point  Location  and  Quality  Differential  (Exchange  Agreement): 

Transportation  and  Quality  Differential  from  OCS  Aggregation  Point  to  St.  James .  (.40) 

-Transportation  Allowance: 

Transportation  costs  from  OCS  lease  to  Aggregation  Point  .  (.90) 

Royalty  Value  per  barrel . . .  22.05 


Appendix  G  to  Preamble  of  Oil  California:  Midway-Sunset,  Market  Center: 

Valuation  Rule  Los  Angeles,  CA,  September  1996  Production 

&nd  Sale 

ANS-based  Oil  Royalty  Computation, 

California  Oil  Production,  Onshore 


ANS  Average  Spot  Price  . . . - . „ . . . . .  $21.25 

ANS/Aggregation  Point  Location  and  Quality  Differential  (Exchange  Agreement): 

Transportation  and  Quality  Differential  from  Onshore  Aggregation  Point — Midway-Sunset  to  Los  Angeles  .  (4.78) 

Transportation  Allowance: 

Transportation  costs  from  CA  lease  to  Aggregation  Point — Midway-Sunset  .  (.20) 

Royalty  Value  per  barrel  . . . . . — . .  .  16.27 


Appendix  H  to  Preamble  of  Oil  Valuation  Rule 


State 

Station  location 

County/Offshore  location 

AL  . 

Marion  Corp.  Connection . 

Mobile. 

AL  . 

Mobile  . 

Mobile. 

AL  . 

Saraland  Terminal . . . 

Mobile. 

AL  . 

Ten  Mile  Point  Terminal . f . 

Mobile. 

CA . 

Coalinga . . . 

Fresno. 

CA . 

Beiridge . 

Kem. 

CA . 

Fellows . 

Kern. 

CA . 

Kelley  . . 

Kem. 

CA . 

Leuthottz  Jet . 

Kern. 

CA . 

Pentland . 

Kern. 

CA . 

Midway . 

Kern. 

CA  ... 

Station  36-Kem  River  . 

Kem. 

CA  .... 

Newhall  . . 

Los  Angeles. 

Los  Angeles. 

San  Bemadino. 

CA . 

Sunset  . . 

CA . 

Cadiz . 

CA . 

Avila  . 

San  Luis  Obispo. 

Santa  Barbara. 

CA  .... 

Gaviota  Terminal . 

CA . 

Lompoc  . 

Santa  Barbara. 

S3S553o58888882222222222222225355555553355535S35533535553355535335553553 
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CA 

CA 


State 

Station  location 

Sisquoc  Jet . 

Filmore  . 

Rincon . 

Ventura . . 

Junction . 

Lake  . . 

Rio  Bravo  . 

Santa  Paula  . 

Signs  . “ . 

Stewart . ***■  . 

Denver  . 

Cheyenne  Wells  Station  . 

Sterling  . . . 

Fruita . 

Rangley  . 

Humbolt-Williams  P.L . 

Augusta . 

Eldorado . 

Harper’s  Ranch  . 

Arkansas  City . 

McPherson  Sta . 

Caney  . 

Laton  Sta . 

Herndon  Station  . 

Rawlings  Sta . 

Lyons  Station  . . . 

Valley  Center  . 

Bemis  St . 

Broome  St . 

Towlanda . 

Brown  Sta . 

Oliftnn  Ririgp  . : . . . . . 

Conoco  Jet . 

Lake  Charles . 

Pecan  Grove  . 

Rose  Bluff  . . 

.let  .  .„ 

Grand  Chenier  Term . 

Hainesville  Sta . 

Maryland  . 

Bayou  Fifi . 

Grand  Isle  . 

Bay  Marchand  T  erm . 

Bayou  Fourchon . 

Clovelly . 

Clovelly  Storage  Dome  . 

Elmers  Jet . 

Fourchon  Terminal . 

Golden  Meadow . . 

Larose  Barge  Terminal  . 

Pass  Fniirr-hon  P  I . . - . 

Blk.  28  Tie-in . . . 

Blk.  23  . f.. . 

Blk.  51  B  Platform . 

Blk.  188  A  Structure . 

Blk.  259  . 

Blk.  316  . . . 

Blk.  337  Subsea  Tie-in  . 

Blk.  361  . 

Texas  P.L  Subsea  Tie-in  . 

Blk.  17 . 

Blk.  42 — Chevron  P.L . 

Blk.  42L  . 

Blk.  69  B  Plat . 

Blk.  77  (Pompano  P.L.  Jet) . 

Blk.  144  Structure  A . 

Blk.  298  Plat.  A  . 

Blk.  299  Platform  . 

Blk.  28  . . . 

Blk.  154  . 

Blk.  169  . 

Blk.  203  Subsea  Tie-in  . 

Blk.  208  . 

County  /Offshore  location 


Santa  Barbara. 

Ventura. 

Ventura. 

Ventura. 

(County  Unknown). 
(County  Unknown). 
(County  Unknown). 
(County  Unknown). 
(County  Unknown). 
(County  Unknown). 
Adams. 

Cheyenne. 

(County  Unknown). 
Logan. 

Mesa. 

Rio  Blanca. 

Allen. 

Butler. 

Butler. 

Clark. 

Cowley. 

McPherson. 

Montgomery. 

Osborne. 

Rawlings. 

Rice. 

Sedgwick. 

Thomas. 

(County  Unknown). 
(County  Unknown). 
(County  Unknown). 
Caddo. 

Calcasieu. 

Calcasieu. 

Calcasieu. 

Calcasieu. 

Calcasieu. 

Calcasieu. 

Cameron. 

Claiborne. 

East  Baton  Rouge. 
Jefferson. 

Jefferson. 

Lafourche. 

Lafourche. 

Lafourche. 

Lafourche. 

Lafourche. 

Lafourche. 

Lafourche. 

Lafourche. 

Lafourche. 

Offshore  East  Cameron. 
Offshore  Eugene  Island. 
Offshore  Eugene  Island. 
Offshore  Eugene  Island. 
Offshore  Eugene  Island. 
Offshore  Eugene  Island. 
Offshore  Eugene  Island. 
Offshore  Eugene  Island. 
t)ffshore  Eugene  Island. 
Offshore  Grand  Isle. 
Offshore  Main  Pass. 
Offshore  Main  Pass. 
Offshore  Main  Pass. 
Offshore  Main  Pass. 
Offshore  Main  Pass. 
Offshore  Main  Pass. 
Offshore  Main  Pass. 
Offshore  Ship  Shoal. 
Offshore  Ship  Shoal. 
Offshore  Ship  Shoal. 
Offshore  Ship  Shoal. 
Offshore  Ship  Shoal. 
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Blk.  208  B  Structure .  Offshore  Ship  Shoal. 

B«k.  208  F ... . . . ,. . .  Offshore  Ship  Shoal. 

Ship  Shoal  Area .  Offshore  Ship  Shoal. 

f*'  — v . . .  Offshore  South  Marsh  Island. 

lo7^truCture  ^  . ! .  Offshore  South  Marsh  Island. 

d  u  Ton .  Offshore  South  Marsh  Island. 

mu’  Ion  o’ZL’ . . . . .  Offshore  South  Marsh  Island. 

Blk.  139  Subsea  Tap  Valve  Connect  .  Offshore  South  Marsh  Island. 

mu’  ^ouse  A .  Offshore  South  Marsh  Island. 

diu  cT  "la^orm  ^  . . . . . . .  Offshore  South  Marsh  Island. 

55 . . .  Offshore — South  Pass. 

Blk.  13  (Wesco  P.L  Subsea  Tie-in)  .  Offshore— South  Pelto. 

Blk.  35  Platform  D .  Offshore — S.  Timbalier. 

i!u'  . . .  Offshore — S.  Timbalier. 

mu'  1«2  £at"  D« .  Offshore — S.  Timbalier. 

Blk.  196  Exxon  P.L.  System  Tie-in .  Offshore— S.  Timbalier. 

?99 .  Offshore— S.  Timbalier. 

B  k.  255  . . . .  Offshore  Vermilion. 

mu'  pla^orm  * .  Offshore  Vermilion. 

B,k-  350 .  Offshore  Vermilion. 

Blk.  30  . . . .  Offshore — West  Delta. 

Bjk-  53 .  Offshore — West  Delta. 

Blk.  53  Plat.  B . . .  Offshore — West  Delta. 

Blk.  53B — Chevron  P.L .  Offshore _ West  Delta 

Blk.  53B  Plat.  Gulf  Refining  Co .  Offshore-West  fete! 

?|k  83  .  . .  Offshore— West  Delta. 

Alliance  Refinery .  Plaquemines. 

Empire  Terminal .  Plaquemines. 

Main  Pass  . . .  Plaquemines. 

Main  Pass  Blk.  69 .  Plaquemines. 

Ostrica  Term .  Plaquemines. 

Pelican  Island . .  Plaquemines. 

Pilottown .  Plaquemines. 

Romere  Pass  .  Plaquemines. 

South  Pass  Blk.  60A .  Plaquemines. 

South  Pass  Blk.  27  . - .  Plaquemines. 

Onshore  facil .  Plaquemines. 

South  Pass  Blk.  24  . . .  Plaquemines. 

South  Pass  Blk.  24  Onshore  Plat .  Plaquemines. 

Southwest  Pass  Sta. . . . . .  Plaquemines. 

West  Delta  Blk.  53 .  Plaquemines. 

West  Delta  Rec’vg  Sta.— Onshore  .  Plaquemines. 

Dehli .  Richland.  * 

Chaimette .  St.  Bernard. 

Norco  (Shell  Refinery)  .  St.  Charles. 

St.  James . . .  St.  James. 

Bayou  Sale . . .  St.  Mary. 

Burns  Term.  .: . .  St.  Mary. 

Charenton  .  St.  Mary. 

Sou**1  Bend  .  St.  Mary. 

Cajllou  Island  .  Terrebonne. 

Caillou  Island  Fid .  Terrebonne. 

Gibson  Term . . .  Terrebonne. 

Brat^ . . .  Vermilion. 

Forked  Island . —  Vermilion. 

Mermentau  River  Station .  Vermilion. 

Anchorage . . .  West  Baton  Rouge. 

Grand  Lake  Terminal .  (County  Unknown). 

Twin  Island  Terminal . . .  (County  Unknown). 

Lakeside  Terminal .  (County  Unknown). 

Bayou  Penchant  Terminal  .  (County  Unknown). 

Gibbs  town  Terminal . - .  (County  Unknown). 

Bluewater  Terminal . . .  (County  Unknown). 

Cocodrie  Terminal . . .  (County  Unknown). 

Bay  City .  Bay. 

Montcalm . . .  Carson  City.  • 


Lewiston  ... 
Kalamazoo 

Alma . 

St.  Clair  ... 
Monroe  .... 
Ingham  .... 

Detroit _ 

Ogemaw  ... 


Crawford. 

Fulton  Takeoff. 

Gratiot. 

Marysville. 

Samaria  Sta. 

Siockbridge. 

Wayne. 

West  Branch. 
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Liberty  . .  Amite. 

Mayersville  .  Issaquena. 

Pascogoula  .'. .  Jackson. 

Soso . . .  Jones. 

Lumberton . . . . .  Lamar. 

Purvis .  Lamar. 

Collierville  Station  .  Marshall. 

Silver  Tip  Station .  Carbon. 

Alzada  . . . :. .  Carter. 

Richey  Station .  Dawson. 

Baker .  Fallon. 

Cut  Bank  Station .  Glacier. 

Bell  Creek  Station .  Powder  River. 

Poplar  Station  .  Roosevelt. 

Billings .  Yellowstone. 

Laurel  . . .  Yellowstone. 

Clear  Lake  Sta . .  (County  Unknown). 

Fryburg  Station  .  Billings. 

Tree  Top  Station .  Billings. 

Lignite .  Burke. 

Alexander . . .  McKenzie. 

Keene .  McKenzie. 

Killdear . . .  Dunn. 

Mandan  . . .  Morton. 

Tioga . . .  Ramberg. 

Ramberg  .  Williams. 

Thunderbird  Refinery  .  Williams. 

Tioga .  Williams. 

Trenton . .-  Williams. 

Jal .  Lea. 

Lovington . . . . .  Lea. 

Ciniza .  McKinley. 

Bisti  Jet . . .  San  Juan. 

Navajo  Jet .  San  Juan. 

Carson  Station  .  Archer. 

Holliday  .  Archer. 

Fullerton  .  Andrews. 

Buccaneer  Term .  Brazoria. 

Sweeney  Sta .  Brazoria. 

Mont  Belvieu  .  Chambers. 

Crane  .  Crane. 

Ranger  .  Eastland. 

Caproch  Jet .  Ector. 

Odessa . . .  Ector. 

North  Cowden .  Ector. 

Wheeler .  Ector. 

El  Paso .  El  Paso. 

Missouri  City  Jet .  Fort  Bend. 

Winnsboro .  Franklin. 

Worthham . Freestone. 

Pearsall  Sta . . .  Frio. 

Texas  City .  Galveston. 

Roberts .  Glasscock. 

Covey  Station .  Grayson. 

Bumpus  Sta .  Gregg. 

Kilgore  St  .  Gregg. 

Longview . . .  Gregg. 

Longview  Mid-Valley .  Gregg. 

Sabine  Sta.  Amoco  P.L . - . . . .  Gregg. 

Mobil  Jet . . .  Hardin. 

Sour  Lake .  Hardin. 

Baytown  .  Harris. 

Exxon  Jet . .  Harris. 

Genoa  Jet .  Harris. 

Houston .  Harris. 

Pasadena . . .  Harris. 

Webster . . .  Harris. 

Hillsboro  . . .  Hill. 

Big  Spring  . . .  Howard. 

Phillips  Hutchinson .  Howard. 

Jacksboro  Sta . . .  Jack. 

Beaumont .  Jefferson. 

Lucas . . .  Jefferson. 

Nederland . . . . .  Jefferson. 
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Station  location 


Port  Arthur . 

Port  Neches  . 

Sabine  Pass . 

Mexia  Jet . 

Midland . 

Colorado  City  Station 

McKee  . 

Corsicanna . 

American  Petrofina 

Corpus  Chnsti  . . 

Harbor  Island  . 

Beaver  Station  . . 

Blk.  474— Inters.  Seg.  Ill,  111-7  . 

Blk.  A-571  . 

End  Segment  II  . . 

End  Segment  111—10  . 

End  Segment  III — 10  (Blk.  547) . 

End  Segment  III— 6  . . . . 

Irran  Sta . 

Kemper . . . 

Mason  Jet . . 

Rufugio  Sta . 

Midway . 

Eldorado . . . 

Basin  Station . .. . 

Colorado  City  . . 

Ft.  Worth  . 

Merkel  . 

Tye  . . 

McCamey . 

Mesa  Sta . 

Burkbumett . 

KMA— Total  P.L  . 

Wichita  Falls . 

Halley . . . 

Hendrick/Hendrick-Wink . 

Keystone . 

Wink  . 

South  Bend . . . 

Channel  View  Jet . 

Clear  Creek  Sta . 

Oyster  Lake  Term . 

Queens  Jet . . «. 

Spacek  Sta . . . 

Jolly  Jet . 

Nettleton  Sta . 

Trent  Sta . 


County/Offshore  location 


Jefferson. 

Jefferson. 

Jefferson. 

Limestone. 

Midland. 

Mitchell. 

Moore. 

Navarro. 

Nueces. 

Nueces. 

Nueces. 

Ochiltree 

Offshore — High  Island. 
Offshore — High  Island. 
Offshore — High  Island. 
Offshore — High  Island. 
Offshore — High  Island. 
Offshore — High  Island. 
Pecos. 

Reagan. 

Reeves. 

Rufugio. 

San  Patricio. 
Scheicher. 

Scurry. 

Scurry. 

Tarrant. 

Taylor. 

Taylor. 

Upton. 

Upton. 

Wichita. 

Wichita. 

Wichita. 

Winkler. 

Winkler. 

Winkler. 

Winkler. 

Young. 

(County  Unknown). 
(County  Unknown). 
(County  Unknown). 
(County  Unknown). 
(County  Unknown). 
(County  Unknown). 
(County  Unknown). 
(County  Unknown). 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  291 
Pocket  No.  FR-3814-F-04J 
RIN  2502-AG42 

Sale  of  HUD-Held  Single  Family 
Mortgages;  Final  Rule 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Final  rule. 

SUMMARY:  This  document  represents  the 
final  rulemaking  for  an  interim  rule  that 
HUD  published  in  the  Federal  Register 
on  August  31, 1995  regarding  the  sale  of 
HUD-held  single  family  mortgage  loans. 
This  rule  adopts  the  interim  rule  as 
final,  and  makes  certain  changes  to  the 
rule’s  provisions. 

EFFECTIVE  DATE:  March  25, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  McCloskey,  Director,  Single 
Family  Servicing  Division,  Office  of 
Housing,  Room  9178,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington,  DC 
20410,  telephone  (202)  708-1672.  (This 
telephone  number  is  not  toll-free.) 
Hearing-  or  speech-impaired  individuals 
may  access  this  number  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION: 

Background 

HUD  established  its  policies  and 
procedures  for  the  sale  of  HUD-held 
single  family  mortgage  loans  through  an 
interim  rule  published  in  the  Federal 
Register  on  August  31, 1995  (60  FR 
45331),  and  corrected  on  October  6, 

1995  (60  FR  52296).'  As  described  in 
the  preamble  to  the  August  31, 1995 
interim  rule,  HUD  is  conducting  a 
program  of  regular  sales  of  all  HUD- 
owned  single  family  mortgage  loans  in 
order  to  decrease  HUD’s  inventory  of 
assigned  mortgage  loans  and  to  reduce 
further  losses  to  the  Federal  Housing 
Administration  (FHA)  mortgage 
insurance  funds.  The  sale  of  both  single 
family  and  multifamily  mortgage  loans 
is  a  key  component  of  President 
Clinton’s  initiative  to  reinvent  HUD. 

In  the  August  31, 1995  interim  rule, 
HUD  invited  the  public  to  comment  on 
these  policies  and  procedures.  HUD  has 
not,  however,  received  any  comments 
on  the  interim  rule. 


1  HUD  extended  the  effectiveness  of  the  interim 
rule  through  e  notice  published  in  the  Federal 
Register  on  August  27, 1996  (61  FR  43966).  That 
notice  provided  that  the  provisions  of  the  interim 
rule  will  be  effective  until  the  final  rule  is 
published  and  becomes  effective. 


Success  of  the  Sales  Program 

In  conducting  the  single  family 
mortgage  loan  sale  program,  HUD  is 
promoting  the  National  Housing  Goals 
established  in  section  2  of  the  Housing 
Act  of  1949  (42  U.S.C.  1441)  by  helping 
to  provide  a  “decent  home  and  a 
suitable  living  environment  for  every 
American  family.”  One  of  the  policies 
behind  the  National  Housing  Goals  is 
that  private  enterprise  must  be 
encouraged  to  serve  the  nation’s 
housing  needs.  HUD  has  determined 
that  transferring  servicing  functions  to 
private  entities  greatly  improves  the 
servicing  of  these  mortgages.  In 
addition,  HUD  has  emphasized  the 
protection  of  the  mortgagors’  rights  to 
foreclosure  avoidance  relief,  both  in  the 
regulations  and  the  Loan  Sale 
Agreement. 

HUD’s  first  three  sales  under  the 
single  family  mortgage  loan  sale 
program  were  very  successful.  In  the 
first  sale,  conducted  on  October  25, 

1995,  HUD  sold  9,870  single  family 
mortgage  loans  in  an  auction,  and  an 
additional  3,111  loans  in  a  competitive 
re-offering  held  a  week  later.  These 
loans  carried  an  aggregate  unpaid 
principal  balance  (UPB)  of 
approximately  $522  million,  and  the 
winning  bids  averaged  75  percent  of  the 
mortgage  loans’  UPB  and  generated 
approximately  $8.3  million  in  Federal 
budget  savings. 

In  the  second  sale,  conducted  on 
March  20, 1996,  HUD  auctioned  16,231 
single  family  mortgage  loans,  carrying  a 
UPB  of  approximately  $743  million.  The 
winning  bid  was  83.57  percent  of  UPB. 
This  sale  generated  $140  million  in 
budget  savings,  according  to  the 
calculations  of  the  Office  of 
Management  and  Budget  (OMB). 

In  the  third  sale,  conducted  on 
September  4, 1996,  HUD  auctioned 
16,996  single  family  mortgage  loans, 
carrying  a  UPB  of  approximately  $804.5 
million.  The  winning  bid  averaged 
90.759  percent  of  UPB.  The  third  sale 
generated  approximately  $164  million 
in  budget  savings. 

Changes  in  this  Final  Rule 

Due  to  the  successful  results  of  HUD’s 
first  three  sales  of  single  family 
mortgage  loans,  and  to  the  fact  that  HUD 
has  received  no  public  comments  on  the 
August  31, 1995  interim  rule  (60  FR 
45331),  this  final  rule  contains  only  the 
following  changes  to  the  interim  rule: 

1.  The  final  rule  deletes  §  291.300, 
which  provided  that  the  provisions  of 
the  interim  rule  would  be  effective  until 
September  30, 1996,  unless  HUD 
adopted  the  interim  provisions  as  final 
(with  or  without  changes)  or  published 


a  notice  in  the  Federal  Register 
extending  the  effectiveness.  With  the 
publication  of  this  final  rule,  which 
adopts  the  interim  provisions  as  final 
with  changes,  §  291.300  is  obsolete. 

2.  The  final  rule  includes  in  §  291.301 
a  definition  of  “ Bid  package,”  which 
did  not  appear  in  the  interim  rule.  HUD 
determined  that  including  this 
definition,  which  describes  the  contents 
of  the  bid  package,  will  make  the 
regulations  clearer. 

This  final  rule  also  includes  in 
§  291.301  a  new  definition  of  “ Payment 
plan  agreement .”  For  the  purposes  of 
certain  assigned  mortgage  loans,  this 
term  represents  a  forbearance  agreement 
between  the  purchaser  and  the 
mortgagor  for  payments  after  the 
expiration  of  an  initial  36-month 
forbearance  period.  Paragraph  11  of  this 
preamble,  below,  further  describes  the 
use  of  this  term. 

3.  The  final  rule  provides 
parenthetical  information  regarding 
mortgage  loans  assigned  to  HUD  under 
section  230(b)  of  the  National  Housing 
Act.  Since  the  publication  of  the  August 
31, 1995  interim  rule,  the  Balanced 
Budget  Downpayment  Act  ,  I  (Pub.  L. 
104-99;  approved  January  26,  1996) 
replaced  the  language  of  section  230  of 
the  National  Housing  Act.  Section 
230(b)  of  the  National  Housing  Act  had 
previously  authorized  the  Secretary  to 
take  assignment  of  a  defaulted  mortgage 
loan  and  provide  assistance  to  the 
defaulted  borrower.  The  new  language 
in  section  230  authorizes  the  Secretary 
to  pay  partial  claims  and  to  facilitate 
mortgage  modifications  by  taking 
assignment  of  performing  mortgage 
loans  after  they  have  been  modified  to 
cure  the  default.  Congress  provided  that 
the  “old”  section  230(b)  assignment 
program  requirements  (those  that 
appeared  in  section  230(b)  prior  to  the 
January  26, 1996  amendment)  would 
continue  to  govern  with  regard  to 
mortgage  loans  for  which  the  borrower 
applied  for  assignment  prior  to  April  26, 
1996  (the  date  of  enactment  of  the 
Omnibus  Consolidated  Rescissions  and 
Appropriations  Act  of  1996  (Pub.  L. 
104—134;  approved  April  26, 1996)). 
While  the  Secretary  can  no  longer 
accept  assignments  of  mortgage  loans 
under  the  old  section  230(b)  assignment 
program  (unless  the  application  for 
assignment  was  made  before  April  26, 
1996),  HUD  still  has  such  mortgage 
loans  in  its  inventory  that  it  wishes  to 
sell.  Therefore,  this  final  rule  adds 
parenthetical  information  throughout 
the  rule  to  clarify  that  HUD  is  referring 
to  the  old  section  230(b)  assignment 
program,  and  to  mortgage  loans  assigned 
under  that  program,  in  these  mortgage 
sale  regulations,  rather  than  to  the 
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newly  enacted  section  230  modification 
and  assignment  process  enacted  January 
26, 1996  (see,  e.g.,  the  definition  of 
“Single  family  mortgage  loan"  in 
§291.301). 

HUD  may  also  decide  to  sell  the 
mortgage  loans  that  it  acquires  in  the 
future  through  the  newly  enacted 
section  230  modification  and 
assignment  process.  HUD  has 
determined  that  the  provisions  of  this 
final  rule  would  accommodate  this 
decision,  since  the  definition  of  “Single 
family  mortgage  loan"  in  §  291.301 
would  include  such  mortgage  loans. 

4.  This  final  rule  uses  the  term  “Loan 
Sale  Agreement”  throughout,  rather 
than  the  term  “Mortgage  Loan  Sale 
Agreement.”  “Loan  Sale  Agreement”  is 
the  term  actually  used  in  the  agreement 
between  HUD  and  the  purchaser.  This 
final  rule  simply  conforms  the 
regulations  to  the  correct  terminology. 

5.  This  final  rule  provides  that 
individuals  or  entities  that  are 
suspended  from  doing  business  with 
HUD,  in  addition  to  those  that  are 
debarred,  will  not  be  eligible  to  bid  in 
a  sale  under  this  sales  program.  As 
provided  in  the  August  31, 1995  interim 
rule  (60  FR  45331),  HUD  initially 
determined  that  an  individual  or  entity 
would  be  ineligible  to  bid  if  they  were 
on  HUD’s  most  recent  “Consolidated 
List  of  Debarred,  Suspended  or 
Ineligible  Contractors  and  Grantees,”  if 
they  were  on  probation  or  under  a 
limited  denial  of  participation,  or  if  they 
were  subject  to  a  withdrawal  of 
approval  or  other  sanctions.  While  HUD 
amended  the  interim  rule  on  October  6, 
1995  (60  FR  52296)  to  exclude  only 
those  individuals  or  entities  that  had 
been  debarred,  HUD  has  determined 
through  its  experience  in  the  initial 
sales  that  it  is  also  necessary  to  exclude 
individuals  and  entities  that  have  been 
suspended.  Since  HUD  protects  the 
interests  of  homeowners  with  mortgages 
that  it  previously  insured,  owned,  and 
serviced,  HUD  will  ensure  that  bidders 
are  not  otherwise  suspended  horn  doing 
business  with  the  agency. 

6.  This  final  rule  simplifies 

§  291.304(d)(l)(i)  of  the  interim  rule 
(§  291.304(f)(1)  of  this  final  rule) 
regarding  the  circumstances  under 
which  HUD  can  reject  a  bid.  Section 
291.304(a)  of  both  the  interim  rule  and 
this  final  rule  requires  that  all  bids  must 
be  submitted  in  accordance  with  the  bid 
package  instructions.  However,  the 
interim  rule  mentioned  in 
§  291.304(d)(l)(i)  one  circumstance 
under  which  a  bidder  would  not  be  in 
compliance  with  the  instructions — if  the 
bidder  changes  the  documents 
prescribed  in  the  bid  package.  This  final 
rule  amends  that  provision  simply  to 


track  the  clearer  language  in 
§  291.304(a). 

7.  This  final  rule  reorganizes  the 
provisions  in  §  291.306  of  the  interim 
rule.  That  section  of  the  interim  rule, 
with  the  heading  “Closing 
requirements,”  described  the 
requirements  for  earnest  money 
deposits,  the  execution  of  the  Loan  Sale 
Agreement,  and  HUD’s  withdrawal  of 
loans  from  a  bidding  pool.  However, 
earnest  money  deposits  are  submitted 
during  the  bidding  process,  rather  than 
the  closing  process.  Similarly,  the 
bidder  submits  an  executed  copy  of  the 
Loan  Sale  Agreement  with  its  bid;  HUD 
then  executes  the  Loan  Sale  Agreement 
when  it  accepts  the  successful  .bid. 
Therefore,  this  rule  will  move  these 
requirements  to  §§  291.304  and  291.305, 
and  will  provide  appropriate 
information  regarding  the  closing 
process  in  §  291.306. 

8.  This  final  rule  clarifies  §  291.307(a) 
by  providing  that  all  mortgage  loans 
purchased  through  the  mortgage  loan 
sale  program  must  be  serviced  by  a 
mortgagee  that  has  servicing  approval 
by  HUD.  Although  the  Loan  Sale 
Agreement  already  contains  this 
specification,  HUD  has  determined  that 
including  it  in  the  regulations  will  avoid 
confusion. 

9.  This  final  rule  clarifies  §  291.307(b) 
of  the  interim  rule  regarding  the 
continuation  of  the  mortgagor’s  rights, 
in  order  to  avoid  any  confusion  about 
the  purchaser’s  right  to. foreclose.  The 
interim  rule  provided  that  the  purchaser 
and  servicer  will  be  fully  bound  by  the 
Loan  Sale  Agreement,  including  any 
mortgagor  rights  to  forbearance. 
However,  this  final  rule  will  clarify  that 
the  purchaser  and  the  servicer  must 
service  these  loans  in  accordance  with 
the  servicing  requirements  in  the  Loan 
Sale  Agreement  in  order  to  preserve  the 
mortgagors’  rights  under  the  assignment 
program,  and  must  ensure  that  these 
requirements  have  been  followed  prior 
to  initiating  foreclosure. 

10.  This  final  rule  streamlines 

§  291.307(c)(1)  regarding  the  servicing 
requirements  for  assigned  mortgage 
loans  within  the  initial  36-month 
forbearance  period.  This  final  rule 
provides  generally  that  the  purchaser 
must  service  these  mortgage  loans  in 
essentially  the  same  manner  as  HUD 
serviced  the  loans  while  HUD  held 
them.  Specific  servicing  requirements 
will  be  set  forth  in  the  Loan  Sale 
Agreement  for  each  sale. 

The  purpose  of  the  assignment 
program  is  to  enable  the  homeowner  to 
avoid  foreclosure  and  retain  ownership 
of  the  property.  Therefore,  the 
assignment  program  provides  certain 
rights  to  the  mortgagor  regarding  such 


forms  of  relief  as  forbearance.  Even  if 
HUD  sells  the  mortgage  loans,  HUD  and 
the  purchaser  must  guarantee  that  the 
mortgagors’  rights  under  the  assignment 
program  will  be  protected  during  the 
first  36  months  of  assignment.  While  the 
regulations  must  therefore  provide  the 
purchaser’s  general  responsibility  in 
servicing  these  mortgage  loans,  it  is 
unnecessary  to  specify  all  aspects  of 
HUD’s  servicing  policies  in  the 
regulations.  Specific  servicing 
requirements  are  set  forth  in  the  Loan 
Sale  Agreement,  which  will  primarily 
reflect  the  provisions  of  HUD  Handbook 
4330.2  REV— 1,  Mortgage  Assignment 
Processing  and  Secretary-Held  Servicing 
(March  1991). 

11.  This  final  rule  clarifies 

§  291.307(c)(2)  regarding  the  servicing 
requirements  for  assigned  mortgage 
loans  after  the  expiration  of  the  36- 
month  forbearance  period.  First,  this 
final  rule  uses  the  term  “Payment  plan 
agreement”  (in  §§  291.301  and 
291.307(c)(2))  to  represent  a  forbearance 
agreement  between  the  purchaser  and 
the  mortgagor  for  payments  after  the 
expiration  of  the  initial  36-month 
forbearance  period.  The  interim  rule 
used  the  terms  “new  forbearance 
agreement”  and  “outs.anding 
forbearance  agreement,”  which  could  be 
confused  with  the  initial  forbearance 
agreement  in  effect  during  the  36-month 
period  after  assignment.  This  clarifying 
change  should  help  avoid  confusion. 

Second,  this  final  rule  clarifies  that 
the  purchaser  must  renew  payment  plan 
agreements  upon  their  expiration  at 
least  through  and  including  the 
expiration  of  the  original  term  of  the 
mortgage  loan,  so  long  as  the  mortgagor 
has  complied  with  the  prior  agreement. 
Furthermore,  a  purchaser  may  only 
foreclose  if  a  mortgagor  defaults  in 
making  payments  required  under  the 
most  recent  payment  plan  agreement 
and  cannot  or  will  not  reinstate.  This 
requirement  has  been  in  the  Loan  Sale 
Agreement.  HUD  has  decided  to  include 
the  provision  in  the  final  rule,  as  well, 
in  order  to  clarify  and  emphasize  the 
requirement. 

Third,  this  final  rule  removes  a 
sentence  from  §  291.307(c)(2)  that  is 
redundant  and  potentially  confusing. 
This  rule  removes  the  sentence 
providing  that  a  purchaser  may  take  any 
lawful  action  to  ensure  that  arrearages 
do  not  continue  to  increase.  HUD  has 
determined  that  §  291.307(c)(2)  of  this 
final  rule  accurately  and  clearly 
presents  the  servicing  requirements 
without  this  sentence. 

12.  This  final  rule  revises 

§  291.307(c)(3)  of  the  interim  rule 
regarding  the  servicing  requirements  for 
mortgages  assigned  to  HUD  under 
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section  221(g)(4)  of  the  National 
Housing  Act.  Section  291.307(c)(3)  of 
the  interim  rule  provided  that  a 
purchaser  of  such  mortgages  must 
provide  a  defaulting  mortgagor 
“foreclosure  avoidance  relief  that  is 
substantially  equivalent  to  that  which 
the  mortgagor  could  have  otherwise 
sought  under  section  230  of  the  National 
Housing  Act”  (60  FR  45334).  While 
HUD  was  under  no  legal  obligation  to 
provide  such  relief,  due  to 
administrative  and  recordkeeping 
concerns,  HUD  at  its  discretion 
provided  foreclosure  avoidance  relief 
analogous  to  section  230  for  loans 
assigned  to  HUD  under  221(g)(4). 
However,  with  the  recent  amendment  to 
section  230  of  the  National  Housing  Act 
(described  above  in  paragraph  3  of  this 
preamble),  the  foreclosure  avoidance 
relief  under  the  old  section  230 
assignment  program  is  no  longer 
available.  Therefore,  HUD  will  not 
require  purchasers  to  provide 
forbearance  for  221(g)(4)  mortgage  loans 
that  are  current,  and  this  final  rule 
removes  that  obsolete  reference.  This 
final  rule  also  removes  a  similar 
reference  in  §  291.307(b). 

Section  291.307(c)(3)  of  this  final  rule 
will  provide,  however,  that  221(g)(4) 
mortgage  loans  that  are  not  current  are 
subject  to  forbearance  agreements  and 
the  servicing  requirements  in 
§  291.307(c)(1)  and  (c)(2). 

13.  This  final  rule  removes 

§  291.307(c)(4)  of  the  interim  rule 
regarding  purchase  money  mortgages 
(PMMs)  that  were  not  part  of  the 
settlements  resulting  from  the  Ferrell 
litigation  actions. 2  As  a  result  of  the 
Ferrell  litigation,  HUD  agreed  to  provide 
certain  foreclosure  avoidance  relief  to 
mortgagors  with  FHA  insured 
mortgages.  Section  291.307(c)(4)  of  the 
interim  rule  provided  only  that  a 
purchaser  of  non -Ferrell  PMMs  does  not 
have  to  provide  relief  under  section  230 
of  the  National  Housing  Act.  This 
paragraph  is  unnecessary,  since  it  does 
not  contain  any  regulatory 
requirements. 

14.  For  mortgages  subsidized  under 
section  235  of  the  National  Housing  Act, 
this  final  rule  clarifies  the  status  of 
assistance  payment  contracts. 
Furthermore,  this  final  rule  provides  the 
Secretary  with  essential  flexibility  when 
reducing  the  interest  rates  on  the  loans. 
As  described  in  the  interim  rule,  when 
HUD  sells  these  loans,  the  assistance 
payments  contracts  will  terminate.  To 


2  The  history  of  the  Ferrell  litigation  is  described 
in  Brown  v.  Lynn,  385  F.  Supp.  986  (N.D.  Ill.,  1974). 
The  litigation  resulted  in  a  1976  stipulation  and 
consent  decree,  Ferrell  v.  Hills,  (N.D.  Ill.,  E.D.,  July 
29, 1976),  which  was  then  replaced  by  the 
Amended  Stipulation  in  August  1979. 


minimize  the  effect  of  this  termination 
on  the  mortgagors,  this  final  rule 
removes  the  complex  formula  provided 
in  §  291.307(d)  of  the  interim  rule,  and 
it  allows  the  Secretary  to  reduce  the 
interest  rate  to  that  which  will 
adequately  compensate  the  mortgagors 
for  the  termination  of  assistance. 

Findings  and  Certifications 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Ofder  12866,  Regulatory 
Planning  and  Review.  OMB  determined 
that  this  rule  is  a  “significant  regulatory 
action,”  as  defined  in  section  3(f)  of  the 
Order.  Any  changes  made  to  this  rule  as 
a  result  of  that  review  are  clearly 
identified  in  the  docket  file.  The  docket 
file  and  the  Economic  Analysis 
prepared  for  this  rule  are  available  for 
public  inspection  between  7:30  a.m.  and 
5:30  p.m.  in  the  Office  of  the  Rules 
Docket  Clerk,  Department  of  Housing 
and  Urban  Development,  Room  10276, 
451  Seventh  Street,  SW.,  Washington, 
DC  20410. 

Environmental  Impact 

The  policies  and  procedures 
contained  in  this  rule  do  not  direct, 
provide  for  assistance  or  loan  and 
mortgage  insurance  for,  or  otherwise 
govern  or  regulate  property  acquisition, 
disposition,  lease,  rehabilitation, 
alteration,  demolition,  or  new 
construction,  or  set  out  or  provide  for 
standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy,  within  the 
meaning  of  24  CFR  50.19(c)(1). 

Therefore  they  are  categorically 
excluded  from  the  requirements  of  the 
National  Environmental  Policy  Act. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  on  the  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Specifically,  the  requirements  of  this 
rule  relate  to  the  sale  of  certain  HUD 
assets,  and  do  not  impinge  upon  the 
relationship  between  the  Federal 
Government  and  State  and  local 
governments.  As  a  result,  this  rule  is  not 
subject  to  review  under  the  order. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 


Order  12606,  The  Family,  lias 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being.  This  rule  will 
protect  mortgagors’  rights  relative  to 
forbearance,  assistance,  or 
reinstatement.  Since  this  rule  will  not 
significantly  change  the  rights  of 
mortgagors  or  their  families,  no  further 
review  under  the  order  is  necessary. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
rule,  and  in  doing  so  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
contains  only  the  minimum 
requirements  necessary  to  operate  the 
single  family  mortgage  loan  sale 
program,  and  it  will  not  affect  the  ability 
of  small  entities,  relative  to  larger 
entities,  to  bid  for  and  acquire  HUD- 
held  mortgages. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4;  approved  March  22, 1995), 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  on  the  private 
sector.  This  rule  does  not  impost:  any 
Federal  mandates  on  any  State,  local,  or 
tribal  governments,  or  on  the  private 
sector,  within  the  meaning  of  the 
UMRA. 

Congressional  Review  of  Major  Final 
Rules 

This  rule  is  a  “major  rule”  as  defined 
in  the  Administrative  Procedure  Act  (5 
U.S.C.  804(2)). 

List  of  Subjects  in  24  CFR  Part  291 

Community  facilities,  Conflict  of 
interests.  Homeless,  Lead  poisoning, 
Low  and  moderate  income  housing, 
Mortgages,  Reporting  and  recordkeeping 
requirements,  Surplus  government 
property. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  24  CFR  part  291,  subpart 
D  is  amended  as  follows: 

a.  The  interim  rule  published  August 
31, 1995  (60  FR  45331);  corrected  on 
October  6, 1995  (60  FR  52296);  and 
extended  on  August  27, 1996  (61  FR 
43966),  is  adopted  as  final;  and 

b.  Is  further  amended  as  follows: 

1.  The  authority  citation  for  24  CFR 
part  291  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1709  and  1715b;  42 
U.S.C  1441, 1441a,  1551a,  and  3535(d). 
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2.  Subpart  D  is  revised  to  read  as 
follows: 

Subpart  D — Sale  of  HUD-Held  Single  Family 
Mortgage  Loans 

Sec. 

291.301  Definitions. 

291 . 302  Purpose  and  general  policy. 

291.303  Eligible  bidders. 

291.304  Bidding  process. 

291.305  Selection  of  bids  and  execution  of 
Loan  Sale  Agreement. 

291.306  Closing  requirements. 

291.307  Servicing  requirements. 

Subpart  D — Sale  of  HUD-Held  Single 
Family  Mortgage  Loans 

§  291 .301  Definitions. 

For  purposes  of  this  subpart,  the 
following  definitions  apply: 

Bid  package  means  the  documents 
prepared  for  bidders  in  a  mortgage  loan 
sale,  and  includes  the  following:  An 
Executive  Summary  containing 
information  on  FHA  single  family 
mortgage  loan  sales  and  background  on 
HUD  programs;  a  description  of  post¬ 
sale  servicing  requirements;  due 
diligence  information  and  reports; 
mortgage  loan  information;  a  copy  of  the 
Loan  Sale  Agreement  and  its  exhibits; 
bidding  and  closing  information;  and 
such  other  information  and 
requirements  as  the  Secretary  may 
determine  necessary. 

Payment  plan  agreement,  for 
purposes  of  §  291 .307(c)(2),  means  an 
agreement  between  the  purchaser  and 
the  mortgagor  for  payments  after  the  36- 
month  period  of  statutorily  authorized 
forbearance  relief  has  expired. 

Single  family  mortgage  loan  means  a 
mortgage  loan  on  a  single  family 
property  assigned  to  HUD  under  section 
230(b)  of  the  National  Housing  Act  (as 
that  subsection  existed  prior  to  January 
26, 1996)  (12  U.S.C.  1 7l5u),  a  mortgage 
loan  on  a  single  family  property  insured 
by  HUD  under  section  221  of  the 
National  Housing  Act  (12  U.S.C.  17151), 
a  mortgage  loan  on  a  single  family 
property  issued  in  connection  with  the 
settlement  of  the  Ferrell  litigation,  a 
purchase  money  mortgage  loan  issued 
by  HUD  on  a  single  family  property  sold 
from  HUD’s  inventory  that  was  not 
connected  with  the  settlement  of  the 
Ferrell  litigation,  or  any  other  single 
family  mortgage  loan  owned  by  HUD 
and  representing  an  asset  to  HUD’s  Title 
II  mortgage  insurance  funds. 

Single  family  property  means  a 
residence  with  one  to  four  dwelling 
units. 

$  291 .302  Purpose  and  general  policy. 

This  subpart  sets  forth  HUD’s  policy 
and  procedures  for  the  sale  of  HUD-held 
single  family  mortgage  loans.  In  general, 
HUD  will  sell  both  performing  and 


nonperforming  HUD-held  single  family 
mortgage  loans.  HUD  will  sell  all 
mortgage  loans  without  recourse  and 
without  FHA  insurance.  HUD  will 
package  pools  of  single  family  mortgage 
loans  for  sale  to  the  general  public  on 
a  competitive  basis;  however,  HUD  may 
sell  mortgage  loans  to  government- 
sponsored  enterprises  (GSEs)  on  a 
negotiated  basis.  Nothing  in  this  subpart 
shall  be  construed  to  prevent  HUD  from 
packaging  single  family  mortgage  loans 
with  other  types  of  HUD  assets  for  sale. 
The  Secretary  retains  full  discretion  to 
offer  any  qualifying  pool  of  mortgage 
loans  for  sale  and  to  withhold  or 
withdraw  any  offered  pool  of  mortgage 
loans  from  sale.  However,  when  HUD 
offers  a  qualifying  mortgage  loan  for 
sale,  the  procedures  set  out  in  this 
subpart  and  in  the  bid  package  will 
govern  the  sale  of  HUD-held  single 
family  mortgage  loans. 

§291.303  Eligible  bidders. 

HUD  will  provide  information  on  the 
eligibility  of  bidders  in  the  bid  package, 
a  notice  in  the  Federal  Register,  or  other 
means,  at  the  Secretary’s  full  discretion. 
However,  an  individual,  partnership, 
corporation,  or  other  legal  entity  will 
not  be  eligible  to  bid  for  any  loan  pool, 
either  as  an  individual  or  a  participant, 
if  at  the  time  of  the  sale,  that  individual 
or  entity  is  debarred  or  suspended  from 
doing  business  with  HUD  under  24  CFR 
part  24. 

§291.304  Bidding  process. 

(a)  Submission  of  bids.  All  bids  must 
be  submitted  to  HUD  in  accordance 
with  instructions  in  the  bid  package  for 
a  particular  sale. 

(b)  Effect  of  bid.  By  submitting  a  bid, 
the  bidder  is  making  an  offer  to 
purchase  single  family  mortgage  loans 
as  presented  in  the  bid  package. 
Submission  of  a  bid  constitutes 
acceptance  of  the  terms  and  conditions 
set  forth  in  the  bid  package.  Along  with 
the  bid,  the  bidder  must  submit  an 
executed  copy  of  the  Loan  Sale 
Agreement,  which  is  included  in  the  bid 
package. 

(c)  Earnest  money  deposits.  The 
bidder  must  submit  to  HUD,  along  with 
its  bid,  an  earnest  money  deposit  in  an 
amount  to  be  determined  by  HUD.  The 
earnest  money  deposit  is  nonrefundable 
to  the  winning  bidder  and  will  be 
credited  toward  the  purchase  price. 

(d)  Termination  of  offering.  HUD 
reserves  the  right  to  terminate  an 
offering  in  whole  or  in  part  at  any  time 
before  the  bid  date. 

(e)  Withdrawal  of  loans.  HUD  reserves 
the  right,  in  its  sole  discretion  and  for 
any  reason  whatsoever,  to  withdraw 
loan  assets  from  a  pool  prior  to  the  bid 


date.  Any  earnest  money  deposits 
relating  to  withdrawn  loan  assets  will  be 
retained  by  HUD  and  credited  toward 
the  total  purchase  price  of  the  remaining 
loan  assets  in  the  pool,  in  accordance 
with  the  Loan  Sale  Agreement.  After  the 
bid  date,  HUD  can  withdraw  mortgage 
loans  in  accordance  with  the  Loan  Sale 
Agreement. 

(f)  Rejection  of  bids.  (1)  HUD  may,  in 
its  sole  discretion,  reject  any  bid  under 
the  following  circumstances: 

(1)  If  the  bid  does  not  conform  with 
the  instructions  in  the  bid  package;  or 

(ii)  If,  in  HUD’s  sole  discretion,  it 
determines  that  such  action  would  be  in 
the  best  interests  of  the  U.S. 

Government. 

(2)  HUD  can  also  issue  a  conditional 
rejection  that  will  become  an  acceptance 
upon  fulfillment  of  HUD’s  requests. 

(g)  Withdrawal  of  bids.  A  bidder  may 
withdraw  a  previously  submitted  bid  in 
accordance  with  the  instructions  in  the 
bid  package  for  a  particular  sale. 

(h)  Bids  by  brokers  or  agents.  Any  bid 
by  a  broker  or  agent  for  a  principal  must 
be  in  the  name  of  the  principal  and 
signed  by  the  broker/agent  as  the 
attomey-in-fact  for  the  principal.  All 
such  bid  documents  must  be  executed 
so  as  to  bind  the  principal  by  the 
broker/agent  as  the  attorney-in-fact.  A 
power  of  attorney  satisfactory  to  HUD  as 
to  form  and  content  must  be  submitted 
with  each  bid. 

§  291 .305  Selection  of  bids  and  execution 
of  Loan  Sale  Agreement 

HUD  will  evaluate  bids,  select 
successful  bids,  and  notify  the 
successful  bidder  in  a  manner  set  forth 
in  the  bid  package.  HUD  will  complete 
the  execution  of  the  Loan  Sale 
Agreement  when  it  accepts  the 
successful  bid. 

§291.306  Closing  requirements. 

(a)  Closing  date  payment.  On  the 
closing  date,  Lie  purchaser  must  pay  to 
HUD  the  closing  date  payment, 
consisting  of  the  balance  of  the  amount 
due  on  the  bid  price,  as  adjusted  in 
accordance  with  the  Loan  Sale 
Agreement. 

(b)  Closing  documents.  HUD  will 
execute  and  deliver  to  the  purchaser  a 
bill  of  sale  transferring  title  to  the 
mortgage  loans  sold  in  the  sale.  The 
purchaser  must  deliver  to  HUD  the 
documents  required  at  closing,  in 
addition  to  the  closing  date  payment. 

§  291 .307  Servicing  requirements. 

(a)  Use  of  HUD-approved  servicing 
mortgagees.  All  mortgage  loans  must  be 
serviced  by  HUD-approved  servicing 
mortgagees  for  the  remaining  life  of  the 
mortgage  loans.  A  purchaser  that  is  not 
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a  HUD-approved  servicing  mortgagee 
must  retain  a  HUD-approved  servicing 
mortgagee  to  service  the  mortgage  loans. 

(b)  Continuation  of  mortgagor  rights. 
The  purchaser  may  take  all  lawful  steps 
to  collect  the  amounts  due  under  the 
mortgage  loans.  These  steps  may 
include  foreclosure,  but  only  after  the 
servicer  has  provided  all  required  forms 
of  relief  for  the  mortgagor  in  accordance 
with  paragraph  (c)  of  this  section.  The 
purchaser  and  its  servicer,  and  any 
subsequent  transferee  of  or  servicer  for 
the  mortgage  loan,  will  be  fully  bound 
by  the  terms  of  the  Loan  Sale 
Agreement,  including  those  terms  that 
provide  the  mortgagor  with  any  rights 
regarding  forbearance,  assistance,  or 
reinstatement  of  the  mortgage  loan. 

(c)  Purchaser’s  protection  of 
mortgagor’s  rights.  (1)  Assigned 
mortgage  loans  during  forbearance 
period.  This  paragraph  (c)(1)  explains 
how  a  purchaser  (or  a  servicer  of  a 
purchased  mortgage  loan)  must  service 
a  mortgage  loan  that  was  assigned  to 
HUD  under  section  230(b)  of  the 
National  Housing  Act  (as  that 
subsection  existed  prior  to  January  26, 
1996),  for  which  not  more  than  36 
months  has  expired  since  the  mortgage 
loan  assignment  was  accepted  by  the 
Secretary.  Such  a  purchaser  must 
service  these  mortgage  loans  in 
essentially  the  same  manner  as  HUD 
was  required  to  service  the  loans  while 
HUD  held  them.  Specific  servicing 
requirements  will  be  set  forth  in  the 
Loan  Sale  Agreement  for  each  sale. 

(2)  Assigned  mortgage  loans  after  the 
initial  36-month  forbearance  period. 
This  paragraph  (c)(2)  explains  how  a 
purchaser  (or  a  servicer  of  a  purchased 
mortgage  loan)  must  service  a  mortgage 
loan  that  was  assigned  to  HUD  under 
section  230(b)  of  the  National  Housing 


Act  (as  that  subsection  existed  prior  to 
January  26, 1996),  for  which  more  than 
36  months  has  expired  since  the 
mortgage  loan  assignment  was  accepted 
by  the  Secretary. 

(i)  Such  purchaser  may  require  the 
mortgagor  to  pay  at  least  the  full 
monthly  payment  due  under  the 
mortgage  loan.  A  purchaser  may  also 
require  a  mortgagor  to  pay  increased 
monthly  mortgage  loan  payments  under 
a  renewed  payment  plan  agreement  to 
reduce  the  amount  in  arrears  if  the 
mortgagor’s  available  income  (as 
calculated  according  to  the  Loan  Sale 
Agreement)  can  support  the  increased 
payments.  A  purchaser  must  renew 
payment  plan  agreements  at  least 
through  and  including  the  expiration  of 
the  original  term  of  the  mortgage  loan, 
so  long  as  the  mortgagor  complies  with 
the  prior  payment  plan  agreement. 

(ii)  If  the  mortgagor  defaults  under  a 
payment  plan  agreement  established  by 
the  purchaser,  the  mortgagor  shall  have 
the  right  to  reinstate  the  most  recent 
payment  plan  agreement  if  the 
mortgagor  makes  a  lump  sum  payment 
in  an  amount  necessary  to  cure  the 
default.  If  the  mortgagor  defaults  under 
the  most  recent  payment  plan  agreement 
and  does  not  reinstate,  the  purchaser 
may  terminate  the  payment  plan 
agreement  and  take  such  action  as  may 
be  permitted  under  the  terms  of  the 
mortgage. 

(iii)  The  purchaser’s  right  to  demand 
payment  of  a  reinstatement  amount 
from  the  mortgagor  may  be  limited  by 
the  terms  of  the  Loan  Sale  Agreement. 

(3)  Section  221  Mortgages.  This 
paragraph  (c)(3)  explains  how  a 
purchaser  (or  a  servicer  of  a  purchased 
mortgage)  must  service  a  mortgage 
assigned  to  HUD  under  section  221(g)(4) 
of  the  National  Housing  Act. 


(1)  Current  section  221(g)(4)  mortgage 
loans.  Section  221(g)(4)  mortgage  loans 
that  are  current  as  of  the  closing  date  are 
not  subject  to  the  servicing  requirements 
set  forth  in  paragraphs  (c)(1)  and  (c)(2) 
of  this  section. 

(ii)  Defaulted  section  221(g)(4) 
mortgage  loans.  With  respect  to  any 
section  221(g)(4)  mortgage  loan  as  to 
which  a  payment  default  has  occurred, 
and  as  to  which  HUD,  as  of  the  closing 
date,  was  providing  or  had  agreed  to 
provide  forbearance  relief,  the  purchaser 
must  continue  to  provide  forbearance 
relief  and  must  service  such  mortgage 
loans  as  set  forth  in  paragraphs  (c)(1) 
and  (c)(2)  of  this  section. 

(d)  Section  235  mortgage  loans — (1) 
Assistance  payments  contract.  If,  prior 
to  the  mortgage  loan  sale,  the  assistance 
payments  contract  has  not  been 
previously  terminated  under  24  CFR 
235.375(a),  the  contract  will  terminate 
as  to  each  mortgage  loan  upon  the  sale 
of  the  mortgage  loan.  The  purchasing 
mortgagee  will  therefore  not  receive  any 
assistance  payments  on  behalf  of  the 
mortgagor  for  any  Section  235  mortgage 
loan  sold. 

(2)  Reduction  in  interest  rates.  For  a 
Section  235  mortgage  loan  that  was 
accompanied  by  an  assistance  payments 
contract  that  was  still  in  effect  on  the 
date  of  the  sale,  the  Secretary  will 
reduce  the  interest  rate  on  the  mortgage 
loan  to  a  rate  to  be  determined  by  the 

-Secretary. 

Dated:  December  17, 1996. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  TODAY 


VETERANS  AFFAIRS 
DEPARTMENT 

Loan  guaranty: 

Discount  points  financed  in 
connection  with  interest 
rate  reduction  refinancing 
loans;  limitation;  published 
1-24-97 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Wildlife  Habitat  Incentives 
Program;  comments  due 
by  1-27-97;  published  12- 
13-96 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Fresh  market  tomatoes; 
comments  due  by  1-29- 
97;  published  12-30-96 
AGRICULTURE 
DEPARTMENT 
Natural  Resources 
Conservation  Service 
Wildlife  Habitat  Incentives 
Program;  comments  due  by 
1-27-97;  published  12-13-96 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  caonservation  and 
management 
Alaska;  fisheries  of 
Exclusive  Economic  Zone- 

Alaska  scallop;  comments 
due  by  1-30-97; 
published  1-15-97 
Fishery  conservation  and 
management: 

Alaska;  fisheries  of 
Exclusive  Economic  Zone- 

Ben  ng  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  1-31- 
97;  published  12-2-96 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries- 


South  Atlantic  Fishery 
Management  Council; 
hearing;  comments  due 
by  1-27-97;  published 
1-21-97 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Contract  markets: 

Contract  market  rule  review 
procedures;  comments 
due  by  1-31-97;  published 
1-16-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Clean  Air  Act: 

Acid  rain  program- 
ConUuous  emission 
monitoring;  excess 
emissions;  appeal 
procedures;  comments 
due  by  1-27-97; 
published  12-27-96 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Metolachlon  comments  due 
by  1-28-97;  published  11- 
29-96 

Solid  wastes: 

Beverage  containers  and 
resource  recovery- 
facilities;  management 
guideiines- 

Federai  regulatory  reform; 
CFR  Parts  removed; 
comments  due  by  1-30- 
97;  published  12-31-96 
Federal  regulatory  review; 
comments  due  by  1-30- 
97;  published  12-31-96 
Superfund  program: 

National  oil  and  hazardous 
substances  contingency 
plan- 

National  priorities  list 
update;  comments  due 
by  1-29-97;  published 
12-30-96 

North  Dakota;  comments 
due  by  1-27-97; 
published  12-26-96 
Toxic  substances: 

Testing  requirements- 
Pharmacokinetics  studies; 
comments  due  by  1-31- 
97;  published  10-18-96 

FARM  CREDIT 
ADMINISTRATION 

Federal  regulatory  reform; 
comments  due  by  1-31-97; 
published  12-20-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Telecommunications  Act  of 
1996;  implementation: 
Common  earner  services- 
National  Exchange  Carrier 
Association,  Inc.,  Board 
of  Directors;  changes  to 


make  Board  more 
representative  of 
telecommunications 
industry;  comments  due 
by  1-27-97;  published 
1-17-97 

FEDERAL  ELECTION 
COMMISSION 

Reports  by  policital 
committees: 

Best  efforts;  $200+ 
contributors  identification; 
comment  period  extended; 
comments  due  by  1-31- 
97;  published  12-30-96 
FEDERAL  HOUSING 
FINANCE  BOARD 
Federal  home  loan  bank 
system: 

Community  support 
requirements;  comments 
due  by  1-27-97;  published 
11-27-96 

FEDERAL  RESERVE 
SYSTEM 

Equal  credit  opportunity 
(Regulation  B): 

Creditor  compliance  with 
Equal  Credit  Opportunity 
Act;  legal  privilege  for 
information;  comments 
due  by  1-31-97;  published 
1-2-97 

Securities  credit  transactions 
(Regulations  G,  T,  and  U); 
comments  due  by  1-31-97; 
published  12-23-96 
Truth  in  lending  (Regulation 
Z): 

Improvement  of  disclosures; 
comments  due  by  1-30- 
97;  published  12-31-96 
FEDERAL  TRADE 
COMMISSION 
Industry  guides: 

Feather  and  down  products; 
comments  due  by  1-28- 
97;  published  10-28-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare: 

Medicare  payment 
suspension  charges  and 
determination  of  allowable 
interest  expenses; 
comments  due  by  1-31- 
97;  published  12-2-96 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  National  Mortgage 
Association  (Fannie  Mae) 
and  Federal  Home  Loan 
Mortgage  Corporation 
(Freddie  Mac): 

Book-entry  procedures; 
securities  issuance, 
recordation,  and  transfer; 
comments  due  by  1-31- 
97;  published  12-2-96 


Noncitizens;  financial 
assistance  restrictions; 
comments  due  by  1-28-97; 
published  11-29-96 
Correction;  comments  due 
by  1-28-97;  published  12- 
6-96 

Public  and  Indian  housing: 
Certificate  and  voucher 
programs  (Section  8)- 
Management  assessment 
program;  comments  due 
by  1-31-97;  published 
12-2-96 

Real  Estate  Settlement 
Procedures  Act: 

Improvemerlt  of  disclosures; 
comments  due  by  1-30- 
97;  published  12-31-96 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Iowa;  comments  due  by  1- 
27-97;  published  12-26-96 

PERSONNEL  MANAGEMENT 
OFFICE 

Execepted  service: 

Schedule  A  authority  for 
temporary  organizations; 
comments  due  by  1-31- 
97;  published  12-2-96 
POSTAL  RATE  COMMISSION 
Practice  and  procedure: 
Omnibus  rate  proceeding- 
Cost  attribution  methods 
and  rate  design 
principles;  comments 
due  by  1-31-97; 
published  12-24-96 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Practice  and  procedure: 
Regulatory  Flexibility  Act; 
list;  comments  due  by  1- 
31-97;  published  1-9  97 

TRANSPORTATION 

DEPARTMENT 

Air  travel;  nondiscrimination  on 
basis  of  handicap: 

Seating  accommodations 
and  collapsible  electric 
wheelchair  stowage; 
comments  due  by  1-30- 
97;  published  11-1-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

Avions  Pierre  Robin; 
comments  due  by  1-31- 
97;  published  11-13-96 
Boeing;  comments  due  by 
1-29-97;  published  11-29- 
96 
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Mitsubishi;  comments  due 
by  1-27-97;  published  12- 
4-96 

Textron  Lycoming; 
comments  due  by  1-31- 
97;  published  12-2-96 
Class  C  and  Class  D 
airspace;  comments  due  by 
1-29-97;  published  12-9-96 
Class  D  airspace;  comments 
due  by  1-30-97;  published 
12-24-96 


Class  E  airspace;  comments 
due  by  1-28-97;  published 
12-16-96 

Correction;  comments  due 
by  1-27-97;  published  12- 
16-96 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 


Occupant  crash  protection- 

Smart  air  bags,  vehicles 
without;  warning  labels, 
manual  cutoff  switches, 
etc.;  correction; 
comments  due  by  1-27- 
97;  published  12-11-96 

TREASURY  DEPARTMENT 

Comptroller  of  the  Currency 

Fees  assesment;  national  and 
District  of  Columbia  banks: 


Non-lead  banks;  lower 
assessments;  comments 
due  by  1-31-97;  published 
12-2-96 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Economic  Growth  and 
Regulatory  Paperwork 
Reduction  Act; 
implementation;  comments 
due  by  1-27-97;  published 
11-27-96 
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